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THE SEDITION DEBATE
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Rulers everywhere tend to treat trenchant criticism as attempts to excite disaffection and
disloyalty. That is perhaps the only reason that Section 124-A of the Indian Penal Code,
enacted under colonial rule, remains on the statute book. There have been repeated instances
of its misuse. Regimes at the Centre and the States have often been shown in poor light after
they invoked the section against activists, detractors, writers and even cartoonists. Since
Independence, many have seen the irony of retaining a provision that was used extensively to
suppress the freedom struggle. Despite all this, Section 124-A has tenaciously survived all
attempts by successive generations to reconsider it, if not repeal it altogether. The Law
Commission, for the third time in five decades, is now in the process of revisiting the section. Its
consultation paper calls for a thorough reconsideration and presents the various issues related
to it before the public for a national debate. In particular, it has raised the pertinent question: how
far is it justified for India to retain an offence introduced by the British to suppress the freedom
struggle, when Britain itself abolished it 10 years ago? In an earlier report in 1968, the Law
Commission had rejected the idea of repealing the section. In 1971, the panel wanted the scope
of the section to be expanded to cover the Constitution, the legislature and the judiciary, in
addition to the government to be established by law, as institutions against which ‘disaffection’
should not be tolerated. The only dilution it mooted was to modify the wide gap between the two
jail terms prescribed in the section (either three years or life) and fix the maximum sanction at
seven years’ rigorous imprisonment with fine.

Sedition and the government

The foremost objection to the provision on sedition is that its definition remains too wide.
‘Overbroad’ definitions typically cover both what is innocuous and what is harmful. Under the
present law, strong criticism against government policies and personalities, slogans voicing
disapprobation of leaders and stinging depictions of an unresponsive or insensitive regime are
all likely to be treated as ‘seditious’, and not merely those that overtly threaten public order or
constitute actual incitement to violence. In fact, so mindless have some prosecutions been in
recent years that the core principle enunciated by the Supreme Court — that the incitement to
violence or tendency to create public disorder are the essential ingredients of the offence — has
been forgotten. However, as long as sedition is seen as a reasonable restriction on free speech
on the ground of preserving public order, it will be difficult to contain its mischief. There can only
be two ways of undoing the harm it does to citizens’ fundamental rights: it can be amended so
that there is a much narrower definition of what constitutes sedition, but the far better course is
to do away with it altogether.
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TELECOM PANEL OKAYS NATIONAL TRUST CENTRE
Relevant for: Indian Polity & Constitution | Topic: Regulatory bodies

The Telecom Commission on Friday said a National Trust Centre would be created for certifying
devices and applications for machine-to-machine communication, a new-age technology that is
at the heart of concepts like smart homes.

It has also decided to form an apex body for this technology segment and its members will
include representatives from other regulatory authorities like National Highways Authority of
India and Central Electricity Regulatory Commission. Machine-to-Machine (M2M)
communications form the basis of automated information exchange between machines.
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VICE PRESIDENT SHRI VENKAIAH NAIDU URGES
PARTIES TO EVOLVE CODE OF CONDUCT FOR
LEGISLATORS
Relevant for: Indian Polity & Constitution | Topic: Parliament - structure, functioning, conduct of business,
powers & privileges and issues arising out of these

Vice President's Secretariat
Vice President Shri Venkaiah Naidu urges parties to evolve code of conduct for Legislators

Shri Naidu calls for reservation for women in all spheres and pro-farmer bias in resource
allocation

Prime Minister lauds Shri Naidu’s passion for welfare of common man, energy and discipline

Shri Modi reveals Shri Naidu shunned powerful portfolios offered by Shri Vajpayee and instead
sought Rural Development Ministry

PM releases book ‘Moving On…Moving Forward: A Year in Office’ on first year of Shri Naidu as
Vice President; Shri Naidu says it is a report to people

Lok Sabha Speaker, former PMs, Finance Minister laud Shri Naidu’s life and works
Posted On: 02 SEP 2018 3:25PM by PIB Delhi
The Vice President of India and Chairman of Rajya Sabha, Shri M. Venkaiah Naidu today urged
all the political parties to evolve a code of conduct for MPs and MLAs both within and outside the
Houses for effective functioning of legislatures to restore the confidence of the people in
parliamentary institutions. He also urged the parties to come together, transcending political
considerations, on issues of national importance.
Shri Naidu voiced concern about the functioning of legislators in the country after release of a
book titled “Moving On…Moving Forward: A Year in Office” on his first year as Vice President,
by Prime Minister Shri Narendra Modi here today. Shri Naidu described the book as a report to
the people on his mission and it’s outcomes during the year since he was sworn in as Vice
President on August 11 last year.
Shri Naidu said “While there is cause for a great deal of celebration in the way Indian economy
is shaping up and how India’s standing in the comity of nations has been steadily going up, I am
a little unhappy that our Parliament Is not functioning as it should”.
He suggested five reforms to improve the functioning of Parliament and State legislatures.
These include; Code of conduct for legislators both within and outside the Houses, Legislators to
resign before changing party and Anti-defection cases to be decided in three months time,
Election petitions and criminal cases against political leaders to be decided quickly by special
benches of higher courts, A national policy to ensure consistency in having upper houses in
States and Cleansing of polity.
Shri Naidu also urged political parties to consider issues concerning women dispassionately to
ensure their safety and dignity and by ending discrimination against women on the basis of
religion and other factors. He called for reservation for women in all spheres including in
legislatures.
Stressing that agriculture is the basic culture of the country, the Vice President called for a clear
bias towards farmers in resource allocation to ensure remunerative farming and a robust food
security.
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The Prime Minister, Shri Narendra Modi described Shri Naidu as a person ‘’ driven by a holistic
vision aimed at improving the lot of common man”. He recalled that when former Prime Minister
late Shri Atal Bihari Vajpayee was keen to offer to Shri Naidu an important portfolio,  Shri Naidu, 
unusually requested to be given the Ministry of Rural Development. Shri Modi noted that the
Prime Minister’s Gram Sadak Yojana (PMGSY) launched by Shri Naidu became hugely popular
among the MPs, given the importance of rural roads.
Referring to the 50 years of public life of Shri Naidu, Prime Minister said Shri Naidu has set high
standards of discipline, commitment and passion to do justice to any responsibility given to him
which is the secret of Shri Naidu’s success. Shri Modi further said that while many compliment
Shri Naidu for his energy and dynamism, he himself was surprised to see how Shri Naidu is
restraining all that while presiding over the Upper House. Referring to Shri Naidu’s punctuality
and discipline, Shri Modi said he used to be on alert whenever he was required to travel with
Shri Naidu in the past. Prime Minister also said that Shri Naidu learned a lot during his long
years of public life and also made others learn a lot.
The Former Prime Minister, Shri H.D. Deve Gowda said that running the legislatures these days
has become a lot more complicated and Shri Venkaiah Naidu was doing his best in running the
Rajya Sabha by protecting the interests of all sections of the House.
Another former Prime Minister, Dr. Manmohan Singh said “Shri Naidu has enormous political
and administrative experience and it was amply reflected during his first year in office”. He said
that the four themes that Shri Naidu explored during his extensive travels during the last one
year through extensive travels could become the national agenda to be pursued. These include;
Untapped demographic dividend, An effective eco-system to ensure sustainable and
remunerative agriculture, Orienting scientific and research gains to improve quality of life of
people and Enhancing public awareness about the country’s rich cultural heritage and
harmonious world view.
The Speaker, Lok Sabha, Smt. Sumitra Mahajan said that the book on the first year of Shri
Naidu is a chronicle of how a person from humble origins could rise to an exalted position and
give effective leadership. She further noted that the book was perhaps inspired by Shri Naidu’s
quest for an honest introspection to find out if he was on the right course.
Recalling his 45 year long association with Shri Naidu, Finance Minister Shri Arun Jaitely said
“The unique feature of Shri Naidu is he is 24 x 7 x 365 without even a day’s rest and is intensely
committed to farmers. He is more guided by heart and so is emotional. His last one year has
been an act of balancing protocol and natural tendency. Shri Naidu has been promoting
consensus on issues of national importance”.
Deputy Leader of Congress in Rajya Sabha Shri Anand Sharma was also on the dais at the
book release.
A large number of union Ministers, MPs, MLAs and Mayors, senior serving and retired
government officials, diplomats from several countries, officials from armed forces, lawyers,
farmers, students, scientists and others attended the event.

***
AKT/BK/RK
 
 
 

(Release ID: 1544767) Visitor Counter : 247

END



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.hindustantimes.com Date : 2018-09-03

A CODE OF CONDUCT FOR LEGISLATORS HOLDS THE
KEY TO PEOPLE-CENTRED GOVERNANCE
Relevant for: Indian Polity & Constitution | Topic: Parliament - structure, functioning, conduct of business,
powers & privileges and issues arising out of these

Some of the rules of conduct of Parliament include strictures against laughing in the lobby,
throwing paper balls in protest, tearing up documents and rushing to the well of the House. But
clearly these are not adequate. This probably explains why Rajya Sabha chairman and vice-
president, M Venkaiah Naidu, has called for political parties to evolve a consensus on a code of
conduct for members both inside and outside legislatures. Another recommendation of Mr Naidu
that anti-defection laws should be implemented within three months acquires great relevance,
especially in the current political context.
In the past, too, he has cautioned MPs and MLAs against seeking shelter behind parliamentary
privilege after engaging in disruptive activities. One recommendation he has made, which will
find much favour with the public, is that of disposing of election petitions and criminal cases
against political leaders within a reasonable time frame by constituting, if required, special
benches of high courts and the Supreme Court. Many MPs and MLAs come to office with little
knowledge of either the rules of the House or the process of legislation. They need to be given
induction classes, as in the UK, about the workings of Parliament. In recent times, the
obstructive conduct of some MPs and MLAs has caused heartburn among voters who feel that
this is disrespectful to the House, those who elected them, and also a waste of public money.
Genuine debate and discussion can only take place if political representatives take the pains to
study different areas of governance.
A code of conduct that is agreed upon by all parties will elevate public discourse. Such a code
should also include attendance of representatives in legislatures. In the Rajya Sabha, over
which Mr Naidu presides, there are nominated members who hardly attend the proceedings.
Many are experts in their fields and their contributions could greatly enrich the discourse in the
House. Elected representatives hold the key to good, people-centred governance. Codifying the
rules of the game can only help to fulfil this goal.
First Published: Sep 03, 2018 19:37 IST
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‘RS. 4,500 CRORE NEEDED FOR NEW EVMS’
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Law Commission has said that more than Rs. 4,500 crore will be needed to buy new
electronic voting machines (EVMs) and paper trail machines (VVPATs) for “imminent”
simultaneous elections to the Lok Sabha and State Assemblies.
In its draft report on simultaneous polls issued last week, the law panel quoted the Election
Commission as saying that around 10,60,000 polling stations will be set up for the 2019 General
Elections.
“It (EC) further informed that as of now there is a shortfall of about 12.9 lakh ballot units, 9.4 lakh
control units and about 12.3 lakh VVPATs, if simultaneous elections are to be held,” the report
read.
According to it, an EVM, which includes a control unit, a ballot unit and a VVPAT, costs about
Rs. 33,200.
“Thus, the EC has informed that an expenditure of about Rs. 4,555 crore will be incurred on
procurement of EVMs for an imminent simultaneous election,” the draft report read.
Keeping in mind the average shelf life of 15 years of an EVM, the Law Commission said that at
the prevailing rates, Rs. 1,751.17 crore will be required for procuring EVMs for conduct of the
second simultaneous elections in 2024 and Rs. 2, 017.93 crore for the third simultaneous
elections in 2029.
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CJI DIPAK MISRA NAMES GOGOI AS SUCCESSOR
Relevant for: Indian Polity & Constitution | Topic: Supreme Court Judges

He was elevated to the Supreme Court on April 23, 2012. He would be the first CJI from the
north-eastern region. He is the son of Keshab Chandra Gogoi, a former Assam Chief Minister
during the Indian National Congress regime in 1982.
Justice Gogoi was one of the four senior most Supreme Court judges who held the January 12
press conference bringing up the issue of selective assignment of sensitive cases by recent CJIs
to certain judges. Chief Justice Misra subsequently published a subject-wise roster of cases
assigned to judges. In various judgments, one of them by a Constitution Bench led by Chief
Justice Misra himself, the Supreme Court went on to declare the CJI the ‘master of roster’.
In a recent lecture, Justice Gogoi said the country needs independent journalists and “noisy
judges.”
Justice Gogoi is heading the Bench monitoring the sensitive Assam NRC case.
The Benches led by Justice Gogoi have dealt largely with the issue of corruption in politics and
public life. In fact, Justice Gogoi has led the Bench which ordered the Centre to set up special
courts to “exclusively” try MPs and MLAs as a means to de-criminalise politics.
Justice Gogoi’s Bench is also monitoring the progress made by the government in the
appointment of anti-corruption ombudsman Lokpal.
Justice Gogoi’s Bench had also pronounced the scathing judgment against an Uttar Pradesh
law, which had allowed former chief ministers to retain their bungalows, staff and other perks.
The judgment had forced several U.P. political heavyweights and former chief ministers to
vacate their official bungalows. Justice Gogoi authored the judgment in the rape and murder of
23-year-old Soumya in Kerala. The judgment commuted the death penalty of convict
Govindaswamy to life imprisonment.
The fallout of the judgment saw unprecedented scenes when former Supreme Court judge,
Justice Markandey Katju, who had criticised the verdict in his blog, was challenged by Justice
Gogoi’s Bench to come to the Supreme Court and prove his criticism right.
The stormy hearing ended with Justice Katju being issued contempt of court notice. Among the
important cases heard by a Bench led by Justice Gogoi are the appeals filed by the Rajiv
Gandhi assassination case convicts for remission of their life sentences.
Justice Gogoi has played a vital role in upgrading the Supreme Court crèche within the court
complex.
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GOOGLE TO HELP EC TRACK ONLINE POLITICAL ADS
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Under the scanner: Google will ensure that pre-certification covers individual and organisational
advertisements.   | Photo Credit: AP
With poll season round the corner, Google, which controls the lion’s share of the digital
advertising market, will soon be helping the Election Commission (EC) keep tabs on online
political advertising. The tech giant will develop a mechanism that will not only ensure pre-
certification of political advertisements but also enable it to share with the authority, details about
the expenditure incurred on its platforms.
Chief Election Commissioner O.P. Rawat on Tuesday said that a Google representative met a
committee that had been set up to explore possible modifications in Section 126 (election
silence) and other provisions of the Representation of the People Act, 1951 in view of the
expansion and diversity of media platforms.
At the meeting, the representative told the Commission that the company would keep track of
political advertisements and ensure that they are pre-certified by the EC’s Media Certification
and Monitoring Committees. This would entail Google asking prospective clients, whenever an
order is placed, whether they have been pre-certified. The Commission is the nodal body for
pre-certification of advertisements of a political nature, released by either an individual or an
organisation.
Google has also assured the committee that it would set up a mechanism for sharing information
on the cost of the political advertisements. This would be of use to Returning Officers when it
comes to calculating the election expenditure of individual candidates.
“As soon as someone is declared a candidate for any election, all the money spent by the
person for campaigning gets added as election expenditure. The Commission also asks the
candidates to declare their official social media accounts,” an Election Commission official said.
The EC’s committee had earlier held meetings with Facebook, which has also agreed to develop
tools for removing any content pertaining to election matters during the 48-hour period when the
‘prohibition protocol’ is in place. It is working on ways to check fake news and share details of
expenditure on poll-related advertisements.
During the Karnataka Assembly polls, Facebook tied up with the Indian fact-checking agency,
Boom Live, which confirmed over 50 cases of “fake news.” Twitter representatives have also
met the EC’s committee.
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GOVT. SHOULD HAVE TAKEN A STAND ON SECTION
377: JUDGE

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The “neutral” position of the Centre on the legality of Section 377 IPC, which criminalised
homosexuality, did not sit well with the Supreme Court.

Instead of washing its hands of and leaving it to the “wisdom of the court”, Justice D.Y.
Chandrachud said the government should have taken a “categorical” stand one way or the
other.

“All that the stand of the government indicates is that it is to the ‘wisdom’ of this Court that the
matter is left. In reflecting upon this appeal to our wisdom, it is just as well that we as judges
remind ourselves of a truth which can unwittingly be forgotten: flattery is a graveyard for the
gullible,” Justice Chandrachud wrote scathingly in his 180-page separate opinion for the
Constitution Bench of the Supreme Court.

The ambivalence of the government does not obviate the necessity for a judgment on the issues
raised, he wrote.

Whether the government has a position or not, the court must plainly do its duty to the LGBTQ
community and the Indian Constitution. The challenge to the constitutional validity of Section
377 must squarely be addressed.

“Constitutional issues are not decided on concession,” Justice Chandrachud observed.

‘Neutrality slammed’

The government’s neutrality was slammed, especially in the light of the fact that “Section 377
creates a class of criminals, consisting of individuals who engage in consensual sexual activity.”

“It typecasts LGBTQ individuals as sex-offenders, categorising their consensual conduct on par
with sexual offences like rape and child molestation. Section 377 not only criminalises acts
(consensual sexual conduct between adults) which should not constitute crime, but also
stigmatises and condemns LGBTQ individuals in society,” Justice Chandrachud said.

The observations against the government keeping mum came in the background of the “silence
and secrecy” that accompanies the “institutional discrimination faced by the LGBTQ community
in health care.

Social stigma

Noting that the stigma attached by health providers, employers and other service providers to
the community contributes to the increased sexual risk behaviour and encourage escalation of
the incidence of HIV/AIDS.

MSM and transgender persons do not approach State health care providers for fear of being
prosecuted for engaging in criminalised intercourse.

“There exist serious obstacles to effective HIV prevention and treatment as discrimination and
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harassment can hinder access to HIV and sexual health services and prevention programmes,”
Justice Chandrachud pointed out. To safeguard the health of persons who are at the greatest
risk of HIV infection, it is imperative that access is granted to effective HIV prevention, treatment
services and commodities such as clean needles, syringes, condoms and lubricants.

“A needle or a condom can only be considered a concrete representation of the entitlements of
vulnerable groups: the fundamental human rights of dignity, autonomy and freedom from ill-
treatment, along with the right to the highest attainable standard of physical and mental health,
without regard to sexuality or legal status,” Justice Chandrachud said.
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CJI: COMMUNITY NEEDED THE RAINBOW OF HOPE
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The 2013 Supreme Court judgment in the Suresh Koushal case had upheld Section 377 and set
aside the reprieve won by the LGBTQ community when the Delhi High Court in 2009
decriminalised homosexuality. It had cast the community back into the shadows as “unconvicted
felons.”

The five-judge Constitution Bench declared that once a nine-judge Bench had declared privacy
to be a part of the fundamental right to life, nothing could stop the Supreme Court from
upholding bodily autonomy and sexual orientation as a fundamental right too.

Chief Justice Dipak Misra, in his separate opinion shared with Justice A.M. Khanwilkar, held that
the LGBTQ community possessed equal rights as any other citizen. Any societal repression of
their innate and biological sexual orientation was against the fundamental right to free
expression. Homosexuality was their order of nature.

Chief Justice Misra said the community needed the rainbow of hope for the sake of humanity. It
should be allowed to live with dignity and without pretence about its identity. This verdict should
be the beginning of a journey towards greater dignity, equality and liberty, he said.

Justice Rohinton F. Nariman, in his separate opinion, held that homosexuals had a fundamental
right to live with dignity. They were entitled to be treated as human beings and should be
allowed to imbibe the spirit of fraternity. Justice Nariman embraced the Yogyakarta Principles,
which recognise freedom of sexual orientation and gender identity as part of human rights.

Justice Chandrachud said medical science should stop being a party to the stigmatisation of
homosexuals by “trying to cure something that is not even a disease.” Medical professionals and
counsellors should tweak their own attitude. Stigmatisation seriously affected members of the
community.

Justice D.Y. Chandrachud pointed out that variations in sexual orientation had become a reason
for blackmail on the Internet. Quoting Lenoard Cohen, he described how “shadows of a receding
past” still controlled the quest of LGBTQ community for fulfilment.
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NO MORE SEEN AS ‘MENTAL ILLNESS’
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Justice Rohinton Nariman on the Constitution Bench said the stigma of ‘mental illness’ attached
to homosexuality has gone for good.

As proof, Justice Nariman pointed to the recent parliamentary re-enactment of the Mental
Healthcare Act of 2017.

Justice Nariman said the definition of ‘mental illness’ in the Act “throws to the winds all earlier
misconceptions of mental illness, including the fact that same-sex couples who indulge in anal
sex are persons with mental illness.”

“The present definition of mental illness in the 2017 Parliamentary statute makes it clear that
homosexuality is not considered to be a mental illness. This is a major advance in our law which
has been recognised by Parliament itself,” Justice Nariman observed, in his separate opinion for
the five-judge Constitution Bench led by Chief Justice of India Dipak Misra on Thursday.

Justice Nariman said, “Mental illness shall not be determined on the basis of non-conformity with
moral, social, cultural, work or political values or religious beliefs prevailing in a person’s
community.”

The judge urged the Centre to take all measures to ensure that the Bench’s judgment is given
wide publicity through the public media, which includes television, radio, print and online media
at regular intervals.

Speaking for the Constitution Bench, Justice Nariman said the government should initiate
programmes to reduce and finally eliminate the stigma against homosexuality.

Government officials, particularly police officers, should be given periodic sensitisation and
awareness training about the plight of the members of the LGBTQ community, Justice Nariman
directed.

Government should initiate programmes to reduce and finally eliminate the stigma

Justice Rohinton Nariman
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‘BIGOTED ATTITUDES DEHUMANISE TRANSGENDERS’
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The very existence of Section 377 IPC, criminalising transgenders, stigmatised an already
oppressed and discriminated class of people, Chief Justice Dipak Misra, who headed the
Constitution Bench decriminalising homosexuality, wrote.

Bigoted and homophobic attitudes dehumanise transgenders by denying them their dignity,
personhood and above all, their basic human rights.

“To change the societal bias and root out the weed, it is the foremost duty of each one of us to
stand up and speak up against the slightest form of discrimination against transgenders that we
come across. Let us move from darkness to light, from bigotry to tolerance and from the winter
of mere survival to the spring of life — as the herald of a New India — to a more inclusive
society,” the Chief Justice wrote in an opinion shared by Justice A.M. Khanwilkar on the Bench.

Stigma, oppression and prejudice against the transgender community have to be eradicated.

“Transgenders have to progress from their narrow claustrophobic spaces of mere survival,
hiding in there with their isolation and fears, to enjoying the richness of living,” Chief Justice
Misra observed.

The community should be allowed to walk out of the shadows in order to fully realise their
potential.

The community should get equal opportunity in all walks of life, Chief Justice Misra said.
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NOT UNIQUE TO HUMANS, SAYS SC
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Justice D.Y. Chandrachud on Thursday said homosexuality is documented in 1,500 species and
is not unique to humans.

The judge, with this single observation, dispelled the prejudice that homosexuality is against the
order of nature. Justice Chandrachud quoted from an article he read which said that homosexual
behaviour existed in all species except those that “never have sex at all, such as sea urchins
and aphis.” Chief Justice of India Dipak Misra also wrote, “What nature gives is natural. That is
called nature within.”

The Chief Justice quoted German thinker Johann Wolfgang von Goethe, who said, “I am what I
am, so take me as I am.”

Justice Chandrachud compared same-sex love to those of couples who married outside their
caste, religion and faith, at enormous personal risk. The judge located the struggle of citizens
belonging to sexual minorities in the larger history of the struggles against various forms of
social subordination.

Thus, he observed, the limits imposed by structures such as gender, caste, class, religion and
community made the “right to love” not just a separate battle for LGBTQ individuals, but a battle
for all.
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THE RIGHT TO LOVE: ON SECTION 377 VERDICT
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The stirring message from the Supreme Court’s landmark judgment decriminalising gay sex
is that social morality cannot trump constitutional morality. It is a reaffirmation of the right to love.
In a 5-0 verdict, a Constitution Bench has corrected the flagrant judicial error committed by a
two-member Bench in Suresh Kumar Koushal (2013), in overturning a reasoned judgment of the
Delhi High Court reading down Section 377 of the IPC. The 2013 decision meant that the
LGBTQ community’s belatedly recognised right to equal protection of the law was withdrawn on
specious grounds: that there was nothing wrong in the law treating people having sex “against
the order of nature” differently from those who abide by “nature”, and that it was up to Parliament
to act if it wanted to change the law against unnatural sex. The court has overruled Koushal and
upheld homosexuals’ right to have intimate relations with people of their choice, their inherent
right to privacy and dignity and the freedom to live without fear. The outcome was not
unexpected. When the courts considered Section 377 earlier, the litigation was initiated by
voluntary organisations. When those affected by the 2013 verdict approached the Supreme
Court, it was referred to a larger Bench to reconsider Koushal.

Full text of Supreme Court's verdict on Section 377 on September 6, 2018

In the intervening years, two landmark judgments took forward the law on sexual orientation and
privacy and formed the jurisprudential basis for the latest judgment. In National Legal Services
Authority (2014), a case concerning the rights of transgender people, the court ruled that there
could be no discrimination on the basis of sexual orientation and gender identity. In Justice K.S.
Puttaswamy (2017), or the ‘privacy case’, a nine-judge Bench ruled that sexual orientation is a
facet of privacy, and constitutionally protected. Chief Justice of India Dipak Misra’s opinion lays
emphasis on transformative constitutionalism, that is, treating the Constitution as a dynamic
document that progressively realises various rights. In particular, he invokes the doctrine of non-
retrogression, which means that once a right is recognised, it cannot be reversed. Taken
together, the four opinions have furthered the frontiers of personal freedom and liberated the
idea of individual rights from the pressure of public opinion. Constitutional morality trumps any
imposition of a particular view of social morality, says Justice R.H. Nariman, while Justice D.Y.
Chandrachud underscores the “unbridgeable divide” between the moral values on which Section
377 is based and the values of the Constitution. Justice Indu Malhotra strikes a poignant note
when she says history owes an apology to the LGBTQ community for the delay in providing the
redress. The dilution of Section 377 marks a welcome departure from centuries of
heteronormative thinking. This is a verdict that will, to borrow a phrase from Justice
Chandrachud, help sexual minorities ‘confront the closet’ and realise their rights.
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FOR ALL THAT WE MAY BECOME: ON THE SECTION
377 VERDICT

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

For all the lines of the 2009 Delhi High Court verdict (colloquially called the Naz judgment), the
one that stayed with me the longest was perhaps an aside to the main point about reading down
Section 377. The High Court had said: “While recognising the unique worth of each person, the
Constitution does not presuppose that the holder of rights is an isolated, lonely and abstract
figure possessing a disembodied and socially disconnected self. It acknowledges that people
live in their bodies, their communities, their cultures, their places and their times.”

As a gay man, what I heard them say that muggy day in July was that I was not just my sexual
orientation. That my worth and my rights were not meant to be my responsibility alone. That I
could expect, demand, get respect. That I could dream not just of a life free of violence but one
of personhood, of joy. That our lives as queer people could hold rights and dignity without
needing either extraordinary courage or immense privilege. That I would not have to hold my
breath so often, whether in fear or regret. That the cost of freedom would not be loneliness.

On Thursday, standing in the Supreme Court as the Constitution Bench read down Section
377 once and for all, I felt reaffirmed yet also changed. I heard the judges once again speak of
sexuality as dignity, as mutual respect, as equality. I heard the invocations of Articles 14, 15, 19
and 21. Yet, I am not the same person I was when I became part of a petition in the Naz case in
2005. The law, thankfully, doesn’t have nearly the same importance in queer lives. Perhaps
most importantly, these are not the same times. This time, what has remained with me are the
words of the individual judgment of Justice D.Y. Chandrachud. In what feels like both diagnosis
and warning, he says: “We must, as a society, ask searching questions to the forms and
symbols of injustice. Unless we do that, we risk becoming the cause and not just the inheritors of
an unjust society.”

Full text of Supreme Court's verdict on Section 377 on September 6, 2018

This is a different “we” from Naz. This is not a “we” of some of us who are LGBTQ and the
others who either accept or reject us. This is not just about our rights as they pertain to our
sexualities and gender identities. This is a “we” of all of us as a society, a public, a democracy,
and a people needing to face the inequalities that persist in our names today. I realise today that
when I heard Naz all those years ago, I wanted others to embrace their constitutional morality to
extend to queer people the dignity we had been denied. It had felt vital at the time. It was.
Today, when dissent, freedoms and civil liberties face unfathomable pressure far beyond just
that experienced by LGBTQ communities — a pressure that draws precisely from what the court
called majoritarian sentiment and arbitrary state power — it cannot be just heteronormativity that
we must fight. What is at stake is all that is endangering the constitutional edifices of equality,
liberty, dignity and fraternity that the judges invoked.

Listed immediately after us in the Chief Justice’s court was the next hearing in Romila Thapar,
the petition challenging the continuing house arrest of activists under the Unlawful
Activities (Prevention) Act, a law that defines the many ways in which we are willing to sacrifice
our civil liberties. When the judges called for a transformative constitutionality, when they spoke
of the need for all of us to do the work to make our Constitution a living organism, when they
reminded us, in the words of Justice Chandrachud, that “the process through which a society
matures and imbibes constitutional morality is gradual, perhaps interminably so,” what remained
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in my mind was that the freedom I had just had affirmed could have meaning only if it found
echo in the freedoms of others. We are not just islands, Naz had said, but bodies, cultures,
communities, places, times. The opposite of loneliness is not freedom but fraternity. Dignity
cannot be just what we possess but must be what we give to and share with others. On
Thursday, what stayed with me was not just the respect we are owed, but the respect we owe as
queer people to insist that the transformative power of constitutional values affirmed for us in
page after page of the judgments be one that spreads far beyond us. If our freedoms are not
inter-linked, they are not freedoms at all.

The Chief Justice of India, Dipak Misra, began his judgment by saying, “I am what I am.” There
is no doubt that queer people in India have never had a chance to fully be ourselves, to believe
and know what our own possibilities are. I have nothing but happiness that, 24 years after the
first AIDS Bhedbhav Virodhi Andolan petition against Section 377 in 1994, queer people will
have won the right to breathe and to dream. Yet we have never been alone in not having the
right to be who we are. If there is one measure of the injustice and inequalities that define us
today as a society, it is how many of us live at some distance from the dignities our Constitution
imagined: the dignity of a home and a wage, of a life without fear and violence, of a right to
choose love, of a right to express ourselves, of a right to believe in the possibility of justice at all.

A transformational constitutionality must go beyond just being who we are. It must instead ask:
who can we be? Who must we be to ourselves and each other? How can we use constitutional
morality as a transformative power to speak not just of equality on the basis of sexual orientation
and gender identity but on all that divides us? After Thursday, our work must merely begin so
that we may not be the cause of injustice from having once been its inheritors. It is only then that
we will truly be free.

Gautam Bhan is a writer and an activist
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SEXUAL EQUALITY AFFIRMED: ON THE SECTION 377
VERDICT

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

With the words, “Take me as I am”, five Indians led the way to a new India, one where the rule of
law assures its citizens liberty. A Constitution Bench of the Supreme Court in a concurring
judgment ruled that sex between two consenting adults of the same gender is no longer a
criminal offence. In one stroke, this restores the equality before the law of all sexual orientations
and identities, which cover a wide range. To term this judgment as ‘historic’ would be an
understatement. Of course, it is historic in the literal sense that it struck down a law imposed on
India in the middle of the 19th century by a colonial power, leaving it in place for over a century
and a half. However, it is momentous also in terms of the sheer number of people affected by it.
The Kinsey Report on sexuality, though based on a narrow cultural base, had estimated that
about 10% of a population is not exclusively heterosexual. Accordingly, the lives of over 100
million Indians may have been freed by the Supreme Court. While India’s highest court has in
the past ruled on many important issues ranging from civil liberties to property rights, it would be
difficult to match this one verdict for its immediate impact on the lives of Indians. As the law that
has been struck down is a British colonial vestige, the ruling is bound to have a ripple effect on
its future in other erstwhile colonies, many of which are far richer than India but have a less
vibrant civil society.

There is a degree of uniqueness about this victory for India’s Lesbian, Gay, Bisexual and
Transgender, Queer (LGBTQ) community. First, it has been the outcome of a battle fought by its
members. In the U.K., for instance, the decriminalisation of homosexuality came about by an Act
of Parliament after the Labour Party had constituted a committee to look into the issue. So the
freedom gained by the LGBTQ community in India is not something gifted to them. On the
contrary, India’s political parties had distanced themselves from their cause, no doubt fearing
majoritarian backlash, revealing that they have no convictions of their own. The top leadership of
the Communist Party of India (Marxist) alone has been the exception. Nor has there been much
support from India’s liberal intelligentsia, the right and left wings of which have not been able to
slough off a deep conservatism when it comes to matters of sex. The weakness led them to
adopt the incredible pose that the only axes of inequality in India are income and caste. This
section, otherwise quite active in the political discourse in the country, lost the opportunity of
being on the right side of history as it was being made in India.

Full text of Supreme Court's verdict on Section 377 on September 6, 2018

A second feature is that the movement to get Section 377 of the Indian Penal Code struck down
has not been so male dominated here, with a far greater presence of women than was
historically the case in the West. Far from this being just a matter of political correctness, it has
made the struggle for sexual equality in India more effective and joyous than it may have been.

Finally, the verdict has brushed aside religious opposition to the expansion of human rights. Not
even in Catholic Ireland had the religious establishment attempted to stall gay rights as it has
done in India. In 2013, a coalition of religious groups — Hindu, Muslim and Christian — came
together to reinstate Section 377. And they succeeded. Since then Christian groups have
persisted in their aim, but this time the Supreme Court did not entertain claims made in the
name of religion. Secularism has thus been given a fresh lease of life in India. Henceforth,
political parties that appease religious interests for electoral gain do so at a cost to their
credibility.
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As a gay Indian I have only two things to say at this moment. The first is to express the hope
that having won their own freedom, the country’s LGBTQ community will now work to further the
freedom of all, many far less privileged than some of them. The second would be to express
gratitude. The debt owed to the five judges of the Supreme Court for the sheer intellectual power
of their pronouncements is so large that any expression of gratitude would be wanting.

Section 377 verdict: Homosexuality not unique to humans, says Supreme Court

But an attempt may be made in other quarters. Now, the first one would be to thank the leaders
of the Indian LGBTQ movement. While they, along with the lawyers who represented the
community in the courts, are numerous, I believe everyone would agree that two deserve
particular mention. They are Ashok Row Kavi who started a gay support group in Mumbai over
25 years ago, flagging off a movement in India, and Anjali Gopalan of the Naz Foundation in
Delhi who took the matter to the courts over a decade ago, paving the way for the present ruling.
The dates remind us of how long a journey this has been.

Secondly, the media in India has been quite unusual in the support it has demonstrated. This is
quite unlike the experience in the West where gay rights activists received far less expressive
support in the mainstream media when their struggles were on. It is a different matter that the
media there has become more solicitous of the gay community after they won the battle. While
something similar may be at play in this country too, with the Indian languages media having
shown less enthusiasm for their cause, this detail need not detain us at present. At the
rendezvous of victory there is room for all.

Pulapre Balakrishnan is Professor at Ashoka University, Sonipat, Haryana
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THERE IS NO GOING BACK NOW IN THE FIGHT FOR
QUEER RIGHTS

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

It takes courage to oppose an injustice — whether committed by a law, the police, the state,
your community or, indeed, your own family. It takes courage to oppose in the face of criminal
persecution, and to continue to oppose despite persecution. In times when whom you pray to,
what you eat, what you wear, and who you love are fraught issues, the tales of the courageous
inspire us. Whether it is of jailed activist lawyers who argue for the rights of the dispossessed
adivasi or a jailed doctor who spends out of his own pocket to save the lives of babies running
out of oxygen; the lone policeman who protects a Muslim man from being beaten by a mob or a
transman who fights the ignorance of officials to get an identity document in his chosen gender.

Courage against injustice played an important role in the fight against Section 377. Asserting
one’s most private, deeply-held sense of self in the face of opprobrium from family, peers or
community is a bit like death, because large parts of you find no sustenance to live. To live, in
spite of this, is courage of another degree. The Supreme Court on July 11 was schooled on the
courage it took each lesbian, gay, bisexual and transgender Indian to survive in light of its 2013
judgment upholding their criminalisation. “How strongly must we love knowing that we are
unconvicted felons under Section 377?” asked Menaka Guruswamy, an advocate for the
petitioners before the court.

A constitution bench of the Supreme Court of India on Thursday unanimously ruled that Section
377, a colonial era law that criminalised consensual same sex intercourse, was “irrational,
indefensible and manifestly arbitrary”. The Chief Justice of India, Dipak Misra, said, “Denial of
self-expression is akin to inviting death.” Justice Indu Malhotra, the lone woman judge in the
five-judge bench, said, “History owes an apology to those people persecuted by Section 377.”

These words are a balm, not just because they are being uttered by a bench of the highest court
of the land that hears matters of Constitutional importance, but because these words strike at
the heart of the matter: that a lesbian, gay, bisexual or transgender person has had to face
persecution that has not only been relentless but is such an everyday occurrence for so many
queer people. Several are bullied in school; several drop out. Several must face the ignominy of
hiding their relationships; several are subjected to rapes that supposed to“correct” them. And
several must necessarily face the trauma that emerges from loving families that feel compelled
to treat them as invisible. The great Indian family, buttressed by tradition and culture, visits the
worst sort of violence upon LGBT persons because its sustained message to them is that only
part of them is acceptable.

In its 493-page judgment written by the eminent judges, the apex court had acknowledged that
there is a problem in the way LGBT persons are treated in society. It tells queer people that they
have been right all along, and that their fight has been a vital and important one. It gives them an
anchor where no other authority has — in no less than the Constitution of India and the vision of
Dr BR Ambedkar, who fought for the primacy of constitutional morality over social morality, for
the safety of the individual over the wrath of the mob. It is manifest in the CJI’s argument, when
he said, “Societal morality cannot trump constitutional morality. Societal morality cannot overturn
the fundamental rights of even a single person.”

On the ground, things will not change immediately. Families will expect queer people to stay
silent about their sexuality and relationships, and make them the receptacle of shame that they
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themselves carry; peers will continue to bully and assault LGBT persons; harassment, and
violence will continue to occur, especially to those belonging to marginalised identities such as
Dalit, adivasi, and women. Many will echo the Rashtriya Swayamsevak Sangh, which said on
Thursday that while homosexuality should not be criminalised, same sex marriage is unnatural.

The word “unnatural” will always be a signifier that adduces to the LGBT person. But if the long
legal battle and the courage of queer people and communities are anything to go by, this fight
for equal rights will not end. It will grow even stronger, now that even the apex court has said
that there is no going back.

First Published: Sep 06, 2018 20:09 IST
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OUR CONSTITUTION STRENGTHENED OUR
PARLIAMENTARY DEMOCRACY: VICE PRESIDENT

Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Historical underpinnings & Evolution

Vice President's Secretariat

Our Constitution strengthened our Parliamentary
Democracy: Vice President

Constitution is the guiding light on all matters of
governance and jurisprudence;

Releases Book ‘Constitutionalizing India: an Ideational
Project’

Posted On: 05 SEP 2018 7:02PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that we should salute the
constitution-framers for giving us a constitution that strengthened parliamentary democracy and
stood the test of times, even as it evolved through several amendments. He was addressing the
gathering after releasing the Book ‘Constitutionalizing India: an Ideational Project’ authored by
Shri Bidyut Chakrabarty, here today.

The Vice President said that the providing a glimpse of the fierce debates that took place
between liberalism, enlightenment and the Gandhian idea of Swaraj, the author challenges the
notion that it is merely a mindless borrowing of constitutional provisions and practices prevalent
elsewhere. The book reveals how the ideas with completely different socio-economic roots
competed with each other in the making of a Constitution which was acceptable to all, he added.

The Vice President said that even 68 years after it came into force, the Constitution continues to
be the guiding light on all matters connected with governance and jurisprudence. He further said
that Sardar Patel, who played a key role in drafting the Constitution, wanted a strong centre and
a robust, homogenous administration to maintain the unity and integrity of India. He had
presented reports on rights of minorities, tribals and Directive principles, among others, to the
Constituent Assembly.

The Vice President said that ehe architect of the Indian Constitution Dr. B.R. Ambedkar in his
address to the constituent assembly described how magnificently the framers of the constitution
accomplished the formidable task in less than three years. Dr. Ambedkar pointed out that
constitutions of America, Canada, South Africa and Australia were much smaller than our
constitution, he added.

The Vice President recalled the sagacious words of Dr. Ambedkar, which are as relevant today
as when he had spoken: “However good a constitution may be, if those who are implementing it
are not good, it will prove to be bad. However bad a constitution may be, if those implementing it
are good, it will prove to be good”.
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Following is the text of Vice President’s address:

“I am delighted to release the book ‘Constitutionalizing India: an ideational project’ authored by
Shri Bidyut Chakrabarty.

The 305-page book analyses how the 1950 Constitution of India was made. Contrary to widely
held perception that it was a borrowed document, it underlines that Constitution was the
culmination of a process in which contrasting ideas converged to evolve an acceptable set of
principles for socio-culturally and economically diverse population.

Providing a glimpse of the fierce debates that took place between liberalism, enlightenment and
the Gandhian idea of Swaraj, the author challenges the notion that it is merely a mindless
borrowing of constitutional provisions and practices prevalent elsewhere. The book reveals how
the ideas with completely different socio-economic roots competed with each other in the
making of a Constitution which was acceptable to all.

The book is about the processes and events leading to constitutionalize India in the wake of the
British rule. This is also about a journey in which multiple politico-ideological viewpoints were
articulated and hotly debated before they gained salience.

The author points out that the making of the Constitution by the Constituent Assembly over a
period of less than three years was reflective of the efforts of the founding fathers to translate
the nationalist and democratic aspirations of an independent polity following decolonization.

He also observes that there can be no greater evidence of the commitment to constitutionalism
and rule of law on the part of the founding fathers than the Constitution that they framed despite
serious difficulties due to partition. The commitment to liberal democratic values, as the
Constitution Assembly proceedings suggest, remained paramount in the making of the
Constitution.

Our founding fathers, undoubtedly gave us, one of the best Constitutions in the world, although it
had adopted principles from different countries, including France, USSR and Ireland. Displaying
foresight, vision and a flexible approach, they accommodated various viewpoints and made it
adaptable to Indian situation.

The author says “The founding fathers practiced, as it has been appropriately suggested, ‘the art
of the possible and never allowed (their ideological cause) to blind them to reality’. Being most
pragmatic, the framers thus prepared a constitution to act as a guardian on the basis of their
understanding of the fundamental ethos of liberal constitutionalism. In articulating their choice,
they made a simple and yet radical choice. They decided to trust the people”.

In view of the claim that the Constitution was a culmination of long-drawn processes of socio-
economic and political churning over almost two centuries, the book offers a conceptual point by
suggesting that three major ideological forces—colonialism, nationalism and democracy seem to
have been critical in the shaping of constitutionalism in India.

Even 68 years after it came into force, the Constitution continues to be the guiding light on all
matters connected with governance and jurisprudence. We should salute the constitution-
framers for giving us a constitution that strengthened parliamentary democracy and stood the
test of times, even as it evolved through several amendments.

Sardar Patel, who played a key role in drafting the Constitution, wanted a strong centre and a
robust, homogenous administration to maintain the unity and integrity of India. He had presented
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reports on rights of minorities, tribals and Directive principles, among others, to the Constituent
Assembly.

The architect of the Indian Constitution Dr B R Ambedkar in his address to the constituent
assembly described how magnificently the framers of the constitution accomplished the
formidable task in less than three years. He pointed out that constitutions of America, Canada,
South Africa and Australia were much smaller than our constitution.

He had said, our constitution contains 395 articles while the American has just seven articles,
the Canadian had 147, Australian 128 and South African 153 sections. He had also mentioned
that while the makers of the Constitutions of America, Canada, Australia and South Africa did
not face problems of amendments, the Constituent Assembly had to deal with as many as 2,473
amendments.

In his eloquent and erudite speech, Dr. Ambedkar touched upon various aspects and observed
that to maintain democracy we must hold fast to constitutional methods of achieving our social
and economic objectives. He had said that there was no justification for unconstitutional
methods where constitutional methods were open.

The sanctity of our Constitution, a living document, should be upheld by everybody, especially
those occupying constitutional posts. Otherwise, we will be doing a disservice to the people and
the country and betraying the trust and faith of the founding fathers.

Before I conclude, I would like to recall the sagacious words of Dr. Ambedkar, which are as
relevant today as when he had spoken: “ However good a constitution may be, if those who are
implementing it are not good, it will prove to be bad. However bad a constitution may be, if those
implementing it are good, it will prove to be good”.

JAI HIND!”

***

AKT/BK/RK
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WAN CONNECTIVITY TO DISTRICT AND SUBORDINATE
COURTS

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Ministry Of Law & Justice

WAN Connectivity to district and subordinate courts

Posted On: 08 SEP 2018 1:35PM by PIB Delhi

One of the important components of eCourts Mission Mode Project Phase-II (2015-
19) is establishment of Wide Area Network (WAN) connecting all District and
Subordinate court complexes, spread across the country. The eCourts project has
made significant progress under the guidance of e-Committee of Supreme Court of
India in computerizing 16,089 district and subordinate courts of the country through
installation of case information software, hardware and local area network in courts,
thus making judiciary ICT – enabled for efficient and transparent functioning with a
positive overall impact on the justice delivery system. 

 

The Department of Justice awarded the prestigious eCourts’ WAN project to BSNL at
a cost of Rs. 167 crores for establishing Wide Area Network (WAN) connecting 2992
district and subordinate court complexes across the country including 547 court
complexes with no connectivity. An online monitoring tool prepared by NIC for
tracking real-time progress and monitoring of pan - Indian Wide Area Network (WAN)
project against the set baselines was launched on 7th September, 2018.

 

BSNL has completed feasibility studies of 458 hitherto unconnected district and
subordinate courts under the eCourts Project. The activities of BSNL with clear
phases, tasks, milestones and timelines are monitored regularly by the Department of
Justice. The project is expected to be completed by 31st December, 2018.

 

NNK/MD

(Release ID: 1545402) Visitor Counter : 646
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SECTION 377: A DECREE OF HOPE
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The verdict by the Supreme Court, on Thursday, of rescinding Section 377 of the Indian Penal
Code — which criminalised homosexuality — has also given cheer to HIV-positive patients,
health-care workers and rights activists. They say it restores dignity and gives hope for enabling
better care to HIV-positive gay individuals who previously were faced with the dilemma of going
untreated or facing ridicule and discrimination after coming out.

“This ruling opens access for many to treatment with dignity without fear and discrimination.
Those who feared being counted are now getting a new voice with this judgment,” says Paul
Lhungdim of the Delhi Network of Positive People, a trust that works on ensuring equitable
access to medicine to those living with HIV.

“From testing centres, to doctors’ rooms, to medicine dispersal units, discrimination towards gay
people with HIV has been rampant. We were treated almost as if we deserved to be ill.
Hopefully, this mentality will change now,” says an HIV+ gay patient registered in Delhi, who did
not want to be named.

He adds that he has friends who have had to leave their State, home and family for fear of
backlash.

“Access to protection, education about safe sex and timely medical interventions are all vital in
our fight to contain HIV. This judgment has made us equal participants in the journey,” he adds.

According to UNAIDS, there were 2.1 million people with HIV in India and 62,000 AIDS-related
deaths, in 2016. Only half were accessing anti-retroviral therapy. The prevalence of HIV among
gay men and other men who have sex with men (MSM) was 4.3%.

In South Africa, there were 7.1 million people living with HIV in 2016. Since 1998, the Lesbian,
Gay, Bisexual, Transgender (LGBT) community has had the same legal rights as non-LGBT
people. The HIV prevalence there among gay men and MSM was 26.8%.

The government admits that the existence of Section 377 in India encouraged “under-reporting”
or even missing on HIV+ cases, and made risky sexual practices go unnoticed and
unaddressed.

“It is a known fact that for several decades now, Section 377 has hampered HIV/AIDS coverage.
Many self-excluded themselves from the benefits of government programmes out of fear of life-
threatening discrimination and backlash. The worst affected were people who were engaging in
sexual acts that were criminalised under the law,” says a senior official in the Ministry of Health,
who did not want to be identified.

“The judgment of the Supreme Court is extraordinary and just,” says former Union Health
Secretary K. Sujata Rao. “The decriminalisation of Section 377 will give access and ease of
working for non-governmental organisations and workers from the National AIDS Control
Organisation (NACO) to work openly and without fear of being charged as abettors of a crime.”

To Dr. K.K. Aggarwal, former president of the Indian Medical Association (IMA), the job of
health-care providers or the judiciary is to adapt with the changing times and broaden, delete or
re-interpret the laws as per the needs of society. He says, “The medical community has always
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considered homosexuality as a normal and natural phenomenon and not a disease or crime. It
becomes important now for a medical doctor to know if the person is a LGBT. Till now, many of
them did not come forward and disclose their sexual orientation out of fear of the law.”

However, another expert, Dr. Archana Dhawan Bajaj, gynaecologist and obstetrician at Nurture
IVF Centre, New Delhi, says the judgment has posed new questions.

She asks: “It’s a welcome judgment, but the next big debate is how are these couples going to
start a family? What are the guidelines to having babies for same sex couples?”

bindu.p@thehindu.co.in
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BAIL OVER JAIL: ON DUE PROCESS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

The power of arrest is an extraordinary one, conferred on the police to be employed with
discretion and deliberation, not as a tool of oppression and harassment at the hands of
prosecuting authorities or the government of the day. The Supreme Court has emphasised that
arrests should never be a reflexive response to an allegation of an offence, or even its
commission. The law that empowers the police to arrest people without warrants (Section 41 of
the CrPC) is reasonably stringent, demanding that some conditions be met, including that such
arrests be carried out to prevent commission of further offences, tampering of evidence, and
influencing of witnesses. Unfortunately, a power that affects the liberty of citizens and which can
‘bring humiliation… and cast scars forever’, as the Supreme Court noted in Arnesh Kumar v.
State of Bihar (2014), continues to be used in a cavalier way. Recently, Tamil Nadu has
attracted attention in this connection, particularly for the heavy-handed treatment of those
opposing the Chennai-Salem eight-lane highway project. The latest in a slew of unjustified
round-ups and arrests was Swaraj India Party’s chief, Yogendra Yadav; ironically, he was on
nothing more than a fact-finding mission to meet farmers affected by or opposed to the project.

Mr. Yadav was let off, but in most cases arrests without warrant follow a dishearteningly familiar
course, with the accused sent to custody after the police oppose bail. In this prosecutorial
ecosystem, jail succeeds in trumping bail almost every time and magistrates, who are
empowered to refuse remand and grant bail, continue to issue orders mechanically. Tamil Nadu
was witness to another high-profile example of this recently, when a student was arrested and
remanded to 15 days judicial custody (before eventually being let off on bail) for political
sloganeering on an aircraft; the complaint was filed by the BJP’s State president. The dilemmas
over maintaining the right balance between individual liberty and the interests of society
invariably become more acute when the charges against the accused, well-established or
otherwise, are serious. The recent and shocking arrests of activists, over their alleged links
to Maoists, have focussed attention on the severe restrictions on bail when booked under the
Unlawful Activities (Prevention) Act. The prosecution has 180 days to file a charge sheet, a
period during which bail is routinely denied. And after the charge sheet is filed, bail is extremely
difficult to secure, dependent as it is on the accused establishing his or her innocence, a
reversal of the usual burden of proof. If the Supreme Court decides that justice will be secured
only by its intervention in the case, it will probably be forced to invoke its extraordinary powers
under Article 142 of the Constitution, another reminder of the need to break the customary chain
of arrest, custody and remand.
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SECTION 377: A GREATER TRANSFORMATION
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

 

In its decision in Navtej Singh Johar v. Union of India last week, the Supreme Court has finally
struck down the colonial-era law criminalising homosexuality and the lives of LGBTQ persons.
In a 493-page verdict, with four concurring judgments, the court traversed the protections of
fundamental rights in the Constitution to find that the provision violated the rights of LGBTQ
persons to dignity, equality, privacy and expression.

The judges were unequivocal that Section 377 of the Indian Penal Code cavalierly intruded into
a zone of intimate decision which is entitled to constitutional protection. As Justice D.Y.
Chandrachud put it, “the choice of a partner, the desire for personal intimacy and the yearning
to find love and fulfilment in human relationships have a universal appeal.” And: “the state has
no business to intrude into these personal matters. Nor can societal notions of heteronormativity
regulate constitutional liberties based on sexual orientation.”

The opinion of the Chief Justice of India, Dipak Misra, invoked Johann Wolfgang von Goethe,
Arthur Schopenhauer and John Stuart Mill to stress the right to develop one’s individuality
against the demands of social conformity. In the context of LGBTQ persons — where the
struggle is often to assert one’s personhood in an isolating, ostracising environment in which
heterosexuality is the norm — this constitutional protection given to intimate choices against the
dictates of societal conformity cannot be overstated.

The judges were also clear that the guarantee of equality at its heart was the guarantee of equal
citizenship. The criminalising ambit of Section 377 violated this guarantee as it “singles out
people, by their private choices” and “marks them as less than citizens — or less than human”.

The right to love: on Section 377 verdict

The harm of Section 377 was not just that it prohibited a form of intimate and personal choice
but that it encoded a stereotypical morality which has deep-ranging social effects. As Justice
Chandrachud put it, Section 377 “perpetuates a certain culture”, based on “homophobic
attitudes” which make “it impossible for victims to access justice”. The right not to be
discriminated against on grounds of one’s sexual orientation is violated by the prejudicial
stereotypes about the LGBTQ community fostered by Section 377. It is for this reason as well
that Section 377 was read down by the judges.

This constitutional guarantee of the right to develop one’s personhood and the right to equal
citizenship is firmly anchored in the notion of constitutional morality, as referenced by Justices
Misra, R.F. Nariman and Chandrachud. The denial to LGBT persons of the right to dignity is
incompatible with the morality of the Constitution. As Justice Chandrachud put it, “there is an
unbridgeable divide between the moral values on which it [Section 377] is based and the values
of the Constitution.”

The idea that majority opinion should prevail over the right to dignity and liberty of the minority
was explicitly rejected. As Justice Nariman put it, “it is not left to majoritarian governments to
prescribe what shall be orthodox in matters of social morality.”

Full text of Supreme Court's verdict on Section 377 on September 6, 2018
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By explicitly setting out the Court as a guarantor of minority rights, regardless of the opinion of
“popular or legislative majorities”, the Court has signalled its determination to defend the
Constitution. In a time when lynchings have become the order of the day and government
remains a mute spectator, the role that the judiciary has to play in safeguarding the right to life of
minorities of all stripes and hues cannot be overstated.

The logic of Navtej Singh Johar is anchored within what both Justices Misra and Chandrachud
called “a transformative Constitution”. According to Justice Misra, “the purpose of having a
constitution is to transform society” to “embrace therein” the “ideals of justice, liberty, equality
and fraternity”. The mandate to transform society in allegiance to the Constitution is a task
vested in the state, the judiciary and the citizen.

It is in this sense that we have to understand the work still to be done after this remarkable
judgment. If a law has taken root in the social, cultural and legal consciousness, the challenge of
extirpating the prejudice which the law has fostered is still immense. One has to only think of the
prejudice and violence Denotified Tribes still face at the hands of the state and society even
after the colonial-era Criminal Tribes Act was repealed in the late 1940s.

It is this immense task of combating the prejudicial attitudes encoded in Section 377 which has
to continue. Justice Nariman was cognisant of this challenge and mandated the Union of India to
give “wide publicity to the judgment” and conduct “sensitisation and awareness training for
government officials and in particular police officials in the light of observations contained in the
judgment”.

The implications of a transformative Constitution are wide ranging and its power can be
harnessed by inter-caste, inter-religious and same sex couples, all of whom are battling a form
of social morality which is at odds with the Constitution. In fact Justice Chandrachud called “the
right to love not just a separate battle for LGBTQ individuals but a battle for us all”.

The court, through this decision, has harnessed the transformative power of the Constitution and
amplified a way of thinking rooted in the values of respect for dignity, equality and fraternity. If
this way of thinking, rooted as it in the struggle against forms of discrimination perpetrated by a
conservative social morality, becomes more widely accepted, India will be less of a majoritarian
democracy and more of a form of constitutional democracy.

Arvind Narrain is a founding member of the Alternative Law Forum in Bengaluru.
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DOES THE BUCK STOP WITH THE GOVERNOR?
Relevant for: Indian Polity & Constitution | Topic: Governor

With the Tamil Nadu government making a renewed effort to obtain the release of the seven life
convicts in the Rajiv Gandhi assassination case through a Cabinet recommendation to the
Governor, legal experts differed on the scope of his power.

While a senior advocate is of the opinion that any decision by the Governor would have to be
reaffirmed by the President, a former Chief Justice of a High Court said the Governor had
separate powers to decide the matter.

‘State has no say’

Senior advocate Sudhir Nandrajog told The Hindu : “Since this is a CBI prosecution and not a
State prosecution, the State has no say. Therefore, even after the State government
recommends and the Governor takes a decision to release the convicts, there still needs to be
reaffirmation by the Centre.”

“Which basically means that it will go back to the President again for confirmation,” Mr.
Nandrajog explained.

Former Chief Justice of Delhi High Court, Justice R.S. Sodhi, said it was too early to comment
on the issue.

But, he said that the Governor had separate powers to decide on mercy pleas such as the one
in question here.

“However, what he does in exercise of his power is open to him to decide. Let’s wait for him to
decide on the issue,” Justice Sodhi said.

Apart from A.G. Perarivalan, other convicts — Nalini, T. Suthendraraja alias Santhan, Sriharan
alias Murugan (Nalini’s husband), Robert Payas, S. Jayakumar alias Jayakumaran, and
Ravichandran alias Ravi — have been in jail for over 27 years.

All of them had pleaded to the Governor and the State government for remission of their
sentence.

Senior advocate Nidhesh Gupta said, “The Supreme Court, in its recent order of September 6,
2018, only stated that the authority concerned will be at liberty to apply its mind under Article
161 of the Constitution.”

“The said order is in consonance with the law laid down by a Constitution Bench of the Apex
Court in V. Sriharan case, where it has been held that the convict has a right to have his case
considered and decided,” Mr. Gupta said, adding that, “any decision taken under Article 161 will
be amenable to judicial review.”
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NOTA FOR RS POLL GOES
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Pursuant to the Supreme Court directive, the Election Commission has withdrawn the provision
for the NOTA option for elections to the Rajya Sabha and the State Legislative Council. The SC
had on August 21 directed that the option not be made applicable for polls to the Council of
States.
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12 SPECIAL COURTS SET UP TO TRY MPS, MLAS:
CENTRE TELLS SC

Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Centre on Tuesday informed the Supreme Court that 12 special courts have been set up
across 11 States exclusively to try sitting MPs and MLAs.

Delhi has two such courts, while Andhra Pradesh, Telangana, Karnataka, Kerala, Tamil Nadu,
Uttar Pradesh, Bihar, West Bengal, Maharashtra and Madhya Pradesh have one each. Six are
sessions courts and five are magisterial courts. “The class of court in Tamil Nadu is not
indicated,” the Centre’s affidavit said.

The special court in each State would have jurisdiction over the entire State, while the two in
Delhi would cover cases within the precincts of Delhi or “partly Delhi”.

The Supreme Court had on December 14, 2017 ordered that special courts be set up across the
country to fast-track the long-pending trials of lawmakers. These courts would devote
themselves for the purpose.

The Centre said 1,233 cases had been transferred, 136 disposed of and 1,097 cases were
pending in these special courts.
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SECTION 377: DRAWING A CURTAIN ON THE PAST
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

 

In a rousing address to the Constituent Assembly on November 25, 1949, Dr. B.R. Ambedkar
laid out his transformative vision for the Constitution. The document, he said, ought to serve as a
lodestar in the endeavour to make India not merely a political but also a social democracy. He
saw liberty, equality and fraternity as principles of life, as a collective “union of trinity”. “To
divorce one from the other,” he said, “is to defeat the very purpose of democracy.” Now, 71
years after Independence, these values that Ambedkar saw as integral to India’s republic, find
new meaning in a remarkable judgment of the Supreme Court in Navtej Singh Johar v. Union of
India. Not only has the court struck down the wretchedly wicked Section 377 of the Indian Penal
Code, insofar as it criminalises homosexuality, but it has also recognised the Constitution’s
enormous and extraordinary transformative power. In doing so, the court has provided us with a
deep expression of democratic hope. And perhaps we can finally believe, as Nehru said, in his
famous midnight speech, that “the past is over, and it is the future that beckons to us now”.

Plainly read, Section 377 punishes with imprisonment for life or for a term of up to 10 years any
person who voluntarily has “carnal intercourse against the order of nature with any man, woman
or animal”. Over the years, the term, “against the order of nature”, has been used to persecute
members of the LGBTQ community, treating any non-procreative sexual act by them as acts of
crime. Thomas Macaulay, the law’s drafter, despised the idea of even a debate on the
legislation’s language. “We are unwilling to insert, either in the text, or in the notes, anything
which could give rise to public discussion on this revolting subject,” he wrote in his chapter on
“unnatural offences”. “…We are decidedly of the opinion that the injury which would be done to
the morals of the community by such discussion would far more than compensate for any
benefits which might be derived from legislative measures framed with the greatest precision.”

Like many other colonial-era laws, therefore, Section 377 was inserted with a view to upholding
a distinctly Victorian notion of public morality. But post-Independence, the law remained on the
books, as an edict that the Indian state saw as intrinsic to the enforcement of its own societal
mores. The criminal law, the government believed, was a legitimate vehicle through which it
could impose and entrench in society its own ideas of what constituted a good life. Societal
morality, to it, trumped constitutional guarantees of equality and liberty.

In July 2009, however, the Delhi High Court, in a judgment delivered by a bench comprising
Chief Justice A.P. Shah and Justice S. Muralidhar, rejected this vision, and declared Section
377, insofar as it criminalised homosexuality, unconstitutional. In the court’s belief, the law was
patently discriminatory. It offended not only a slew of explicitly guaranteed fundamental rights —
in this case, Articles 14, 15, 19 and 21 — but also what the judgment described as
“constitutional morality”. “Moral indignation, howsoever strong, is not a valid basis for overriding
individual’s fundamental rights of dignity and privacy,” the court wrote. “In our scheme of things,
constitutional morality must outweigh the argument of public morality, even if it be the
majoritarian view.”

At the time this was a grand statement to make. Indeed, barely four years later, the Supreme
Court reversed the findings in Naz, and rendered the judgment’s radical vision nugatory. In a
shattering verdict, the court, in Suresh Kumar Koushal, once again declared homosexuality an
offence. LGTBQ persons, to the court, constituted only a “miniscule minority”, and they enjoyed,
in the court’s belief, neither a right to be treated as equals nor a right to ethical independence, a
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freedom to decide for themselves how they wanted to lead their lives.

But now, in Navtej Singh Johar, the court has restored both the quotidian and the outstanding
glories of the judgment in Naz. Unexceptionally, Section 377, it has found, infringes the
guarantee of equality in Article 14, the promise against discrimination in Article 15, the right to
free expression contained in Article 19, and the pledges of human dignity and privacy inherent in
Article 21. But, perhaps, more critically, the court has taken inspiration from Naz in bringing to
the heart of constitutional interpretation a theory that seeks to find how best to understand what
equal moral status in society really demands, a theory that engages profoundly with India’s
social and political history.

The question of how to interpret a constitution, any constitution, is an age-old one. The Indian
Constitution couches its guarantee of fundamental rights in abstract terms. For instance, the
Constitution doesn’t expressly tell us what equality, in Article 14, means. Does it mean merely a
formal equality, or does it promise a more substantive equality, demanding the state’s proactive
participation?

Until now, in the absence of a coherent theory of interpretation, judges have vacillated in
answering such questions. But the four separate opinions in Navtej Singh Johar, written
respectively by Chief Justice of India Dipak Misra and Justices R.F. Nariman, D.Y. Chandrachud
and Indu Malhotra, collectively espouse an interpretive model that gives to India’s history its full
consideration. The Constitution “was burdened with the challenge of ‘drawing a curtain on the
past’ of social inequality and prejudices,” Justice Chandrachud wrote, invoking Professor Uday
Mehta. The document, therefore, was an “attempt to reverse the socializing of prejudice,
discrimination and power hegemony in a disjointed society.” Or, as Chief Justice Misra put it:
“The adoption of the Constitution was, in a way, an instrument or agency for achieving
constitutional morality and [a] means to discourage the prevalent social morality at that time. A
country or a society which embraces constitutional morality has at its core the well-founded idea
of inclusiveness.” The idea, therefore, is, similar to what the South African courts have held, to
eliminate all forms of discrimination from the social structure, and to usher society from
degrading practices of the past into an egalitarian future.

There is a danger, many believe, that this theory of interpretation could allow judges to turn into
philosopher-kings, allowing them to impose their moral convictions on society. But, as Ronald
Dworkin has observed, a strategy of interpretation which partakes a consideration of both text
and history is really a “strategy for lawyers and judges acting in good faith, which is all any
interpretive strategy can be”.

Future disputes will certainly have to be guided by the court’s general rule prescribed in Navtej
Singh Johar. The court has already reserved its judgment in a number of cases that will tell us
how it intends on applying this theory. Its decision in cases concerning the entry of women into
the Sabarimala temple, on the practice of female genital mutilation of minor girls in the Dawoodi
Bohra community, on the validity of the Indian Penal Code’s adultery law, will all prove telling.
Yet, much like the challenge to Section 377, the issues at the core of these cases are scarcely
controversial as a matter of pure constitutional interpretation. Ultimately, therefore, the true value
of Navtej Singh Johar will only be seen when the court sees this theory as integral to its ability to
judge clashes between the naked power of the state and personal liberty, to cases such as the
challenge to the Aadhaar programme, which seek to reverse the transformation that the
Constitution brings. There too, as Chief Justice Misra has written, the court must be “guided by
the conception of constitutional morality”.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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THE SUPREME COURT TRANS-FORMED
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The decriminalisation of homosexuality in the Navtej Johar judgment holds special relevance
for transgender rights. Not only was Section 377 used disproportionately against transgender
persons, the legal battle also took a new and positive turn from 2014 after the Supreme Court
recognised the right to gender identity in NALSA v. Union of India. Therefore, it is only fitting
that we bestow some attention to the contributions of the trans community to this outcome and
examine how the judgment takes transgender rights forward.

When the Supreme Court in 2013 passed the Koushal judgment, overturning the Delhi High
Court judgment reading down Section 377 in Naz v. Union of India, the LGBTQ community
faced a huge setback. The silver lining, however, was that the LGBTQ movement on the ground
was growing rapidly, with social acceptance for LGBTQ concerns increasing. Transgender
persons, however, continued to be the most marginalised and vulnerable group within the
community. They were routinely arrested and harassed by police, sexually abused, and had to
bear the brunt of criminal threats as they were on the streets forced into begging and sex work.

This changed with NALSA. In 2014, a bench of Justices K.S. Radhakrishnan and A.K. Sikri
passed a judgment holding that transgender persons have the constitutional right to self-identify
their gender as male, female or transgender even without medical re-assignment. The Supreme
Court held that the rights to life, dignity and autonomy would include the right to one’s gender
identity and sexual orientation.

With the NALSA judgment, there was no looking back. This immediately gave new grounds, and
indeed new hope, to revive the Section 377 challenge. In 2016, two fresh petitions were filed
under Article 32 of the Constitution: the first by Navtej Johar and others, and the second by
Akkai Padmashali, Umi and Sana, three transgender activists from Karnataka. Both petitions
urged the Supreme Court to reassess the constitutionality of Section 377. This was also the first
time that transgender voices were before the Supreme Court.

In 2017 came another big judgment in Puttaswamy v. Union of India, in which the Supreme
Court said that there is a constitutional right to privacy inherent in the right to life, equality
and fundamental freedoms. It went on to hold that the right to privacy specifically includes the
right to have intimate relations of one’s choice and the right to sexual orientation and gender
identity, and that the Koushal judgment was incorrect.

After Puttaswamy, more petitions and interventions were filed against Section 377. Finally, the
Supreme Court, in a five-judge Bench led by the Chief Justice of India, unanimously held in
Navtej Johar that Section 377 was unconstitutional to the extent that it criminalises consensual
relationships of any kind between adults, and overruled Koushal.

The impact of the Navtej Johar decision is unprecedented. Justice D.Y. Chandrachud
recognised that Section 377 had consigned a group of citizens to the margins and was
destructive of their identities, and held that lesbians, gay, bisexual and transgender persons
have the constitutional rights to full and equal citizenship and protection of all fundamental
rights.

The most far-reaching contribution is the elaboration on the right against non-discrimination on
the basis of sex, guaranteed in Article 15 of the Constitution. The Supreme Court confirmed that
as held in NALSA, ‘sex’ under Articles 15 includes discrimination on the ground of gender



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

identity. It went even further to say that discrimination on the grounds of ‘sex’ would also include
discrimination due to sexual orientation or stereotypes. This means that being gender non-
conforming or not adhering to society’s ‘norms’ of gender roles, be it in the way you dress, speak
or behave, cannot be a ground for discrimination. The main reasons for violence against trans
persons is that they do not conform to gender roles. This inclusion of discrimination on the
ground of sex stereotyping will go a long way in dismantling gender stereotypes not just for the
LGBTQ community, but also for women.

In this way, with the Navtej Johar judgment, the court has gone far beyond the anti-sodomy
judgments from around the world that were referred to it. By recognising these twin aspects of
gender identity and sexual orientation, the court acknowledges the voices of the most vulnerable
sexual minorities within the LGBTQ community and takes the stand that the Constitution
protects the rights of all.

Jayna Kothari is founder of Centre for Law and Policy Research
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DATA THEFT, FAKE NEWS THREATS TO POLLS: CEC
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

O.P. RawatPTI  

Chief Election Commissioner (CEC) O.P. Rawat said here on Saturday that the present set of
laws was “inadequate” to tackle the menace of black money in elections, and noted that
Cambridge Analytica-like “machinations” of data theft, data harvesting and fake news posed a
potent threat to the electoral process in the country.

Mr. Rawat, speaking on “Challenges to India electoral democracy” at a symposium, said
democracy did not run on whims and it required traits such as courage, character, integrity and
knowledge that were diminishing and were on the “verge of extinction” in the country.

The CEC said clean elections were like a “wellspring of legitimacy” for the leadership, and the
people of the country and if this was contaminated by such issues, the common man became
“cynical” about the entire system, which was an area of concern.
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PERFORMING MODERATELY
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

Realme 2 or Redmi 6 Pro? Know which smartphone you should buy

Today, the world celebrates the 11th International Day of Democracy in pursuance of a UN
resolution. This is an appropriate occasion to have a look at the state of democracy in South
Asia, especially India.

The world saw a huge wave of democratisation after World War II. The newly-liberated states in
Latin America, Africa and Asia adopted democratic forms of government after centuries of
colonial subjugation. Today more people live under various forms of democracy than ever
before. More than 120 of the 192 countries in the world have some form of democracy — only
11 parliamentary democracies existed in 1941. This indicates the appeal of democratic ideas
and systems.

South Asia is home to 3 per cent of the world’s area and 21 per cent of the world’s population.
It’s significant that 50 per cent of the world’s population living under some form of democratic
rule resides in this region. Despite the democratic upsurge, there are significant challenges like
poverty, inequality, gender injustice, nepotism and corruption. Elected despots and authoritarian
leaders are weakening democracies across the world. Political experts have argued that
democratic values are on the decline, especially in the West.

The International Institute for Democracy and Electoral Assistance (IDEA), an inter-country
organisation, tried to evaluate the state of democracy in the world in the light of such worrying
claims. The Global State of Democracy Index (GSoD) looks at the trends in democratisation
from 1975 to 2017. With the help of a set of 98 indicators, IDEA aims to study the factors which
threaten democracy throughout the world and those that make it strong and resilient. The study
covers a variety of important indicators such as representative government, fundamental rights,
checks on the government, impartial administration and participatory engagement. These have
many sub indicators for an in depth indices-based analysis.

When it comes to representative government, India and Sri Lanka have maintained relatively
high scores. Afghanistan, Bangladesh, Nepal and Pakistan have had periods of non-elected
regimes. The general trend in South Asia in this respect has, however, been positive.

With respect to ensuring fundamental rights, the region’s score matches that of Asia Pacific but
it is slightly below the global average. At the country level, Afghanistan and Nepal have seen the
most improvement. Sri Lanka and Pakistan saw a slight decline in the 1970s and 1980s. India’s
score has been stable since the late 1970s. However, a decline has been observed since 2015.

South Asia shows a steady improvement on the yardstick that measures gender equality with
Nepal standing out. India’s score was better than the world average till 2003 but there has been
a dip in the country’s performance on the gender equality yardstick since then.

When it comes to checks on government, South Asia has shown a steady increase from 1975 to
1994. Afghanistan, Nepal and Pakistan have shown the most improvement. Bangladesh, India
and Sri Lanka have remained relatively stable with scores in line with the global average.

In the yardstick on impartial administration, South Asia follows both the regional and global
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trends with no significant change, except in Nepal, which has seen a significant improvement.
However, the “absence of corruption” sub-indice within the “impartial administration” category
shows a worrying tendency in South Asia. The region has the lowest scores in the world despite
a slight improvement between 2012 and 2015.

A robust civil society is essential for deliberative decision making. Civil society participation has
increased in India by leaps and bounds between 1978 and 2012 after which it declined
drastically to fall below the average of Asia Pacific and that of the World. In 2017, it was the
lowest since 1975.

In 2017, the gap between the Indian score and the world average in the yardstick that measures
“personal integrity and security” was the widest since 1977. This is worrying. In the past 10
years, South Asia’s scores for electoral participation are in line with the global average but
slightly below the Asia Pacific average. Recently, there has been a decrease in voter
participation in Bangladesh but a slight increase in India and Sri Lanka.

One of the major challenges to democracy is people losing faith in it. There are many reasons
for such disillusionment, including corruption, nepotism and unemployment. This often leads to
people disengaging with key public policy issues which, in turn, makes those in power less
accountable. Other factors, in contrast, contribute to the popularity of democracies. These
include transparency in political processes, accountability of elected representatives, basic
freedoms for all citizens, equal rights for women and minorities and high rates of voter
participation.

The GSoD report analyses India’s performance on all the above-mentioned indicators and
shows that the country has done moderately well. On yardsticks such as elected government,
effective parliament and impartial administration, the country’s scores hover around the world
average but in the last decade, there has been a significant dip in the country’s record on civil
liberties, personal integrity and security, freedom of association, media integrity, gender equality
and basic welfare.

In fact, India’s performance on the yardstick to measure media integrity was better than the
global and South Asian average between 1994 and 2012. However, the country’s score has
fallen below the global and Asia-Pacific average in 2017. Given that a free and fair media is
crucial to a meaningful democracy, this is a worrying tendency.

The Election Commission has played an important role in conducting free and fair elections in
the country. The Commission’s Systematic Voters Education for Electoral Participation
Programme role has been crucial in this respect.
An independent judiciary is another reason for the resilience of democracy in India. The apex
court has given judgments that keep a check on the government and ensure a transparent and
accountable system.

Democracy does not merely mean voting rights for people, it means empowering people by
granting them equality. It also means the creation of mechanisms to resolve differences through
dialogue and with mutual respect and understanding.

India does have the highest rating among South Asian democracies. But its performances on
several yardsticks makes it a flawed democracy. If we want the largest democracy to count
among the world’s greatest, there must be serious introspection among all stakeholders.

END
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Source : www.thehindu.com Date : 2018-09-17

DENIAL OF PASSPORT AFFECTS FUNDAMENTAL
RIGHTS, SAYS HC
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

The denial of a passport has affected the man’s livelihood, the judge said.ChandraDhas  

The Delhi High Court has held that denial of passport or its non-renewal affects the fundamental
rights guaranteed under the Constitution, while directing the government to renew immediately
the passport of a man whose residential status in Canada was in jeopardy due to delay in the
process of renewal.

A Bench of Justice Vibhu Bakhru gave the order on a plea by an Indian citizen working as a
truck driver in Canada on a legal work permit. Jasvinder Singh Chauhan had applied for renewal
of passport at the Indian Consulate in Vancouver in 2016 after he was nominated under the
Canada Provincial Nominee Program for permanent resident status. While processing Mr.
Chauhan’s application for renewal of passport, it was found that another passport, which was
valid from April 13, 2016, to April 12, 2026, had been issued by the Consulate General of India
(CGI) in Atlanta. The government’s inquiries revealed that Mr. Chauhan’s brother-in-law Jagdip
Singh Dhillon had manipulated the passport service subsystem of the CGI at Atlanta and
dishonestly obtained a passport by impersonating him.

While the fake passport was immediately revoked, the government claimed the matter is still
being investigated.

Permanent status

Mr. Chauhan’s plea contended that he had sought the status of a permanent resident of
Canada. Grant of such status will also permit his family to join him in that country. He said the
current application for temporary resident status has been rejected as he was unable to provide
a valid passport. “Denial of passport, which is the effect of non-renewal, for such an extended
period – clearly impinges on the fundamental rights of the petitioner [Mr. Chauhan],” the judge
said.

The judge noted that the man’s livelihood had been adversely affected due to denial of the
passport. “The fact that the petitioner’s passport has not been renewed in almost two
years…leaves no room for doubt that the petitioner has been denied passport facilities,” the
court said, adding, “The fundamental rights of a citizen cannot be held hostage to an inordinately
long inquiry being conducted by the respondent [the government] or its agencies.”
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Source : www.indianexpress.com Date : 2018-09-17

IN GOOD FAITH: THE NATURAL FALLACY
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Realme 2 or Redmi 6 Pro? Know which smartphone you should buy

When the Supreme Court struck down the part of Section 377 dealing with consensual adult
homosexual relationships, it did so with remarkable eloquence, quoting everything from
mathematics to Goethe’s “I am what I am, so take me as I am”. But even as the landmark verdict
established itself as a significant step forward for Indian democracy and society, it was
overshadowed in certain circles by two less nuanced words — “natural” and “unnatural”.

“Contrary to the ordinary course” — this is among the more common definitions available for the
word “unnatural”. And as soon as the Sec 377 judgment began to make headlines, some parts
of social media emanated a collective wail of scandalised dismay, with that very word at its
epicentre. The thought process behind it can perhaps be best summed up as the fear that
decriminalising homosexuality would soon result in society extending the same benefits to
paedophiles and bestiality, ultimately culminating in the biblical end of times. Views like these
are numerous and drive in the challenge that we as a society must now face. We must ensure
that the heart of the verdict becomes a living, breathing belief in the mindset of people; after all,
words on paper tend to have little power in the face of a mob.

Homosexuality’s equation to crime is not just about placing it on a scale of criminality, but about
deviance — about saying that it is so perversely against the “natural” course of things that it
deserves to be a crime. Rationalisations are quick to follow such an assertion, and from an
admittedly creative number of directions at that. We have ever-so-popular slogans such as
‘Adam and Eve, not Adam and Steve’, lines quoted from various religious scriptures and even
heapings of what once used to be biology. Given biological imperative, we are told that humans
are inbuilt with heteronormativity, and any variance must be a problem with the wiring.

Another timely example is Pope Francis’s reported recommendation that “psychiatry” was a
good option for children who “show homosexual tendencies”. The Vatican later removed this
phrase from his official account, telling reporters that he had “not meant to suggest
homosexuality was a mental illness”. The dubiousness of this assertion aside, what is beyond
doubt is that homosexuality itself is still seen as a deviance to be corrected by one of the world’s
largest and most embattled religious organisations, despite its so-called attempts to modernise
its views.

It wouldn’t do to underestimate what are, perhaps, two of the most powerful phrases in our
vocabulary, in both society and religion. Believing in and arguing from a position that assumes
all things natural are superior and all things unnatural are inferior — that is something everyone
has perhaps done at some point. One needn’t look to an issue as earth-shattering as the
Section 377 verdict to find examples of this. Such a structure, which utilises everything from
morality and normative values to “logic” and “science” to give itself the higher ground, has a
hand in nearly everything. After all, don’t people say it is unnatural for a child to be quiet instead
of boisterous; to play with certain toys instead of others; to wear certain clothes; to perform
certain tasks or choose particular professions? Once these deviations are identified, those who
exhibit them are met with a deluge of disapproval, contempt, entreaties, threats and various
forms of coercion to correct themselves.

The problem worsens when the people on the receiving side of this twisted logic choose to turn
the tables by using the very same thought process. For example, when people who live outside
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conventional sexual norms, as a response to prejudice, insist that long-term heterosexual
monogamy is “actually” unnatural. Instead of dismissing the entire structure as a fallacy, they
simply fall into the same trap as their detractors.

That too many arguments operate along these lines is one of the great downsides to being in a
time as vocal and polarised as ours. Immigration, racism, communalism, religion, abuse, mental
health and simply the right of any particular group of people to exist — all these issues and
others find themselves riddled with those two dangerous words.

The need of the hour, then, is to move the conversations of our time away from the
natural/unnatural, moral/immoral, sacred/sin dichotomy. The Section 377 verdict will make its
way to the lips and social media accounts of people across the world; this is both inevitable and
necessary. But for there to be any tangible progress when it comes to changing societal
mindsets, the parameters of the discourse must evolve beyond polarising assertions of binaries.
After all, persisting in using a power structure that is designed to oppress in both its natural and
inverted state wouldn’t just be irrational — it would be unnatural.
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Source : www.livemint.com Date : 2018-09-18

OPINION
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In Navtej Johar vs Union of India, the Supreme Court gave the entire nation a reason to rejoice
by partially striking down Section 377 for violating the rights to equality, free speech and life
under Articles 14, 19(1)(a) and 21 of the Constitution. The Court redeemed itself by grounding
its reasoning in constitutional morality and placing it above social morality.

A quick perusal through the judgment leaves one struck by how often the words “consent” and
“consensual” appear in the justices’ reasoning (over a hundred times each). The word “dignity”
appears even more frequently (over 200 times). While the constitutional importance of dignity
and consent has been noted for civil rights, little has been said about rooting economic rights
and freedoms in dignity and consent. Given the foundation created by the Supreme Court in
Johar, it is most pertinent at this point to recognize the dignity and privacy of workers and
entrepreneurs.

Indian courts have historically done a poor job of protecting the economic rights and freedoms of
workers and entrepreneurs because of a socialist mindset that gave deference to the arbitrary
licensing regimes. But not protecting the dignity of labour and human capital is also a kind of
arbitrariness leading to the marginalization of millions of workers. In the post-Johar world, I
believe this kind of economic marginalization is no longer consistent with the Supreme Court’s
jurisprudence.

Article 19(1)(g) gives all citizens the right to “practice any profession, or to carry on any
occupation, trade, or business” and is subject to some reasonable restrictions made by the state
to preserve public interest under Article 19(6). How do the principles in Johar apply to economic
rights and freedoms in Article 19(1)(g)?

How does Johar apply to sex workers? The Johar opinion is fundamentally rooted in two
principles—the right of adults to consent and their pursuit of life and liberty with dignity and
privacy in matters including sexual expression. It seems arbitrary that sex work is not held to the
same standard. If behaviour by consenting adults in same-sex relations is protected by the
Constitution, it is unclear why behaviour by consenting adults in transactional-sex relations
(same-sex or otherwise) should remain unprotected. If social morality regarding obscenity,
tradition and unnatural behaviour have little place in constitutional morality for freedom of
expression, why does the standard change with respect to economic rights? If applied
consistently, the principles in the Johar opinion cannot uphold the current restrictions on sex
workers as constitutional.

There is a trade-off between preserving social mores and individual rights, and in Johar, the
court has wisely decided that the latter will trump the former. Then, why are the individual rights
of a dance bar worker, or a sex worker, or a restaurant owner any different? Are they not
deserving of the same dignity and privacy as the rest of us?

If one can agree that transactional sex relations must receive the same protections, then it is
quite possible to extend it to other kinds of transactions, like the sale and purchase of alcohol or
beef. If adults can be trusted to engage in one kind of activity—in the Johar case, consensual
sexual relations—what is the constitutional reasoning for preventing individuals from engaging in
other activities involving consenting adults? With regard to an alcohol trader who only sells
alcohol to adults, not by force but through exchange, what is the post-Johar constitutional
reasoning to leave the dignity of his work, his labour, and his right to pursue any trade or
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occupation unprotected in prohibition states like Gujarat, Nagaland, and Bihar?

The usual argument against prohibition of alcohol or beef is the freedom of expression through
the choice of food and drink. It is usually understood as an infringement on the freedom of
expression of beef eaters versus the morality of those wanting to protect cows. But what about
the rights and the dignity of the butcher? Do they not have the right to choose their profession
and sell the fruits of their labour to others through exchange? Rooting dignity and privacy in its
relation to the freedom of expression recognizes one kind of constitutional protection—protecting
the consumer of alcohol or beef. But how can we enjoy our freedom of expression through our
choice of food or drink if we suppress the rights of those who use their labour to produce those
goods and services? It is equally important to root dignity and privacy in economic rights and
freedoms of the producer.

Johar rightly recognizes that dignity is crucial for preserving individual rights and that consenting
adults cannot be criminalized for their sexual expression. It is inconsistent and arbitrary to not
extend this important protection to economic rights and freedoms. Criminalizing those who wish
to sell alcohol, beef, sexual services, or any services to consenting adults is an attack on the
dignity of the labour and livelihood of the millions engaged in these industries. If we continue the
stepchild treatment of economic rights and freedoms, millions of Indians will continue to be
marginalized in the same shameful way we treated the LGBTQ community for 70 years.

Constitutional morality has little meaning without constitutional consistency. It is time to extend
protections arising from Johar to economic rights rooted in article 19(1)(g) and limit state
coercion to protect the dignity of marginalized professions.

Shruti Rajagopalan is an assistant professor of economics at Purchase College, State University
of New York, and a fellow at the Classical Liberal Institute, New York University School of Law.

Comments are welcome at views@livemint.com
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Source : www.livemint.com Date : 2018-09-20

CAN SPLIT IN NSCN PAVE THE WAY FOR NAGA
PEACE TALKS?

Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

What’s the big deal with the Naga peace process? Two, actually.

One is about Khango Konyak, the leader of the largest belligerent Naga rebel faction, National
Socialist Council of Nagalim (Khaplang), or NSCN(K). Khango was impeached in August by a
group led by the nephew of the faction’s former chairman, S.S. Khaplang—who died in June
2017. Effectively, Nagas of “Indian” provenance were ousted in this ethno-territorial coup by
Nagas who have homelands in present-day Myanmar.

Will Khango and officers and cadres loyal to him enter ceasefire negotiations with India’s
government as a prelude to peace talks? Or, would they ally with the largest Naga rebel group,
NSCN’s Isak-Muivah or I-M faction?

For the first, there would need to be a cooling period for the rebels who just weeks ago were
among India’s bitterest foes. The second is also conceivable: that Khango would find room in
NSCN (I-M) in the same way his tribesman Khole Konyak, who was expelled by the much
smaller “unification” faction of NSCN in 2016, joined I-M. (Khole was earlier expelled from his
post as army chief of NSCN(K) in 2011 when Khaplang, I-M’s arch enemy, was the faction’s
supremo.) Theoretically, I-M would rather incorporate a potential foe than be undercut by yet
another faction in peace negotiations, where it projects itself as the premier voice of Naga
identity and aspiration.

In practice, though, it would be different. Unlike Khole, who is now a figurehead in I-M, Khango
could bring with him large numbers of cadres and end up being another semi-warlord with
competing influence. As could his colleague Niki Sumi, the mastermind of several attacks
against India’s army and paramilitaries since NSCN(K) broke away from a ceasefire in early
2015. Either way, they could join the queue for post-conflict integration, possibly gain sinecures
as part of a final settlement. It’s all a matter of realpolitik negotiation.

The second big deal: will there be a final settlement, a logical end to the so-called framework
agreement for peace signed between the government of India and NSCN (I-M) in August 2015?

It took from 1997, when I-M signed a ceasefire with government of India, till 2015, for formal
announcement of peace negotiations. What has changed since 2015 is that there are now
discussions about post-conflict roles for I-M leaders and cadres. In that slipstream have arrived
parallel talks with India’s government and six other Naga rebel groups, all wary of I-M’s present
heft and future influence.

Not much else has changed. I-M runs the largest parallel government among the rebel
groups—because the Indian and Nagaland governments permit them to. I-M maintains a well-
equipped army. It influences elections. It raises revenue from businesses and citizens through
voluntary and forced donations. In June, I-M issued media notices to the effect that “financial
administration of Southern Nagaland”—a euphemism for Naga areas in Manipur, was relocated
from one “kilonser” or minister, to another. Last week, the outfit’s ministry for home affairs
banned “night clubs, gambling and any anti-social activities” around Dimapur. I-M’s
headquarters are nearby at Camp Hebron.
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What security would I-M’s leaders and senior cadres gain with peace? goes a school of thought,
even if there is talk of a face-saving, socio-cultural Naga umbrella organization to absorb some.
Nagaland is already a state with entrenched politics. As I wrote in July, issues of sovereignty are
off the table. Nagaland has federal powers, special concessions with taxation and land
ownership, and its revenues are hugely underwritten by the central government. Naga
homelands in Manipur, Assam and Arunachal Pradesh are in the peace-mix but a contiguous
greater Naga political homeland is not.

If it is to be a game of attrition, as it has been these past decades, the government retains most
of the cards and much of the conviction. A stalemate in the Naga areas is in fact a stalemate of
relative isolation in which Naga groups—armed, in ceasefire, and civilian tribal
organizations—go about their business. And all parties offer face-saving statements from time to
time, tailored to the audience.

This column focuses on conflict situations and the convergence of businesses and human rights
and runs on Thursdays.
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Source : www.thehindu.com Date : 2018-09-21

FOR LIBERTY’S SAKE: ON THE SCOPE OF ARTICLE 32
IN THE ACTIVISTS CASE
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

The Supreme Court’s intervention following the arrest of five prominent activists by the Pune
police last month has been truly extraordinary and raises the bar for protection of personal
liberty. The court has granted them the rare relief of remaining in house arrest while it examines
the charges against them. It has reserved its decision in the case and now must decide on one
of the following courses. They are: to allow the police in Maharashtra to pursue its investigation
against the activists for allegedly being members of the outlawed Communist Party of India
(Maoist) and joining a conspiracy against the government, to set them at liberty on the ground
that this is a trumped-up case, to order a probe by an independent team. The story so far has
thrown up a legal tussle between the Centre’s contention that it is probing a terrorist conspiracy
involving Maoist insurgents and their urban supporters and the counter-argument that this is a
thinly disguised crackdown on political dissent. The petitioners, led by historian Romila Thapar,
have questioned the motivation for the police raids on the residences of these activists and a
few others in a coordinated operation across several States. They want those arrested to be
released and demand an independent investigation. The Maharashtra and Union governments
have sought to defend the arrest and prosecution, contending that the case is based on
incriminating evidence seized during the probe and has nothing to do with the ideology or the
political views of those under investigation.

Bhima-Koregaon and the fault in our laws

In entertaining this petition, the Supreme Court has set the stage for an examination of some
fundamental questions at the intersection of criminal procedure and constitutional law. The
procedural question is whether in a criminal matter the court can entertain a petition under
Article 32 of the Constitution, under which the Supreme Court enforces fundamental rights, for
which the accused are expected to seek their remedy under the Code of Criminal Procedure.
The substantive question is whether the court should intervene when the liberty of citizens and
their right to dissent are sought to be denied by arbitrary police action. Observations that
“dissent is the safety valve of democracy” and “personal liberty cannot be sacrificed at the altar
of conjecture” indicate the court’s thinking. It is against this backdrop that the Bench has decided
to examine the case diary to see whether the charges have some basis. The government may
have reason to worry about a precedent being set, whereby every accused can rush to the
Supreme Court immediately on arrest. At the same time, one cannot wish away the peculiar
circumstances in which a case relating to violence at a Dalit commemoration dramatically
morphed into a Maoist plot. Further, it is unusual, and even suspicious, that one city’s police is
investigating a crime that supposedly spans several States and involves purchase of arms and
providing strategic inputs to armed rebellion, instead of handing it over to a national agency.
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Source : www.livemint.com Date : 2018-09-24

OPINION
Relevant for: Indian Polity & Constitution | Topic: Regulatory bodies

The year 2022 will mark 75 years of independence from British rule. If current growth rates
sustain, it is expected that India will be the fourth-largest economy in the world by then. Our
growth rate depends on infrastructure development, which in turn requires deep capital markets
as banks may be averse to the risk or to the funding tenures.

Niti Aayog has prepared a blueprint with milestones to be achieved for the economic and social
sector. Indian capital markets need to play a pivotal role in acting as catalyst.

Since the global financial crisis, capital market participants have been dealing with evolving
regulation, increased operational requirements and steep regulatory costs.

In the next four to five years, the direction of the markets will primarily depend on:

•Structural changes, including consolidation, to existing capital markets participants’ business
models.

•Non-traditional players challenging the status quo.

•Innovations including extensive use of big data, artificial intelligence (AI) and machine learning.
Participants will seek to reduce cost and create competitive advantages.

•Straight through processing and use of distributed ledger and blockchain technology.

•Pools of capital increasingly looking to reach out directly to consumers of capital, thereby
lowering costs and increasing overall liquidity. Crowd sourcing and peer to peer opportunities,
real estate investment trusts and infrastructure investment trusts gaining momentum.

•Investment management seeing impetus through robo advice, smart contracts and electronic
trading.

•Successful resolution of applications filed under the Insolvency and Bankruptcy Code (IBC).

Regulators will have to respond to these challenges. In their facilitation role, regulators have to
be forward looking and identify potential areas for market development.

An inter-regulatory working group set up by the Reserve Bank of India has recommended that
an appropriate framework be introduced for “regulatory sandbox/innovation hub” within a well-
defined space and duration where financial sector regulators will provide the requisite regulatory
support, so as to increase efficiency, manage risks and create new opportunities for consumers
in the Indian context similar to other regulatory jurisdictions. Creation of such a framework will be
important for market development.

Regulatory attention will also need to stay focused on deepening and development of fixed
income markets. The Securities and Exchange Board of India (Sebi) came out with a proposal to
make it mandatory for large borrowers to source 25% of their incremental borrowings from the
bond market. This could pose regulatory challenges in implementation because of structural
issues including requirement to maintain a debenture redemption reserve and liquid funds.
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Many of the delinquent Indian borrowers are now subject to the IBC, and the resolution of these
could have far reaching consequences for the market.

Two developments that are also likely to impact regulations are product suitability and data
privacy.

Product suitability entails an entire framework that requires grading of products in accordance
with their inherent risk and categorizing clients on the basis of their capacity and ability to carry
risk. Every mature market model must have robust suitability procedures and controls, and
regulators are focusing on this.

Traditional players and fintech entities are heavily dependent on technology. These entities
collect various personal and sensitive information and become the owners/custodians of such
data. Sebi intends to examine aspects related to data privacy needs and facilitate the necessary
ecosystem to encourage use of new technologies in capital markets.

Cybersecurity will also continue to claim the attention of regulators, who will have to respond to
both opportunities and threats in the form of new regulation, requirement of audits and
vulnerability assessments. They will also need to have market infrastructure institutions (MIIs)
and put in place business continuity plans for timely recovery of operations in the event of a
cyberattack. Sebi is planning a full cybersecurity review of MIIs that include all its cybersecurity
advisories and a full list of threat vectors. In addition, a cyber-capability index is being developed
to assess the cybersecurity preparedness and resilience of MIIs.

Another challenge is cost pressures and innovation compelling market participants to maximize
outsourcing arrangements. Regulators will have to deal with the attendant risks, especially of
cross-border outsourcing.

Regulators are also responding through ramping up their knowledge and with continued focus
on investor protection and investor education. Corporate governance and enhanced disclosures
will provide a fillip to their efforts. They have in place a comprehensive surveillance process and
will build on this by using enhanced surveillance and investigation techniques, aided by AI and
developing machine learning tools.

Regulators have begun to use technology drivers and new products to reduce time for fund
raising through public issues. They are also tightening and enhancing penalty requirements for
listed companies and for market intermediaries.

Inspection of market intermediaries will include more offsite data heavy analysis rather than on-
site visits. These will be coupled with increased reporting requirements, rich data feeds and an
integrated approach to supervision with data flow from exchanges and depositories.

As the markets deepen and develop, regulatory oversight and supervision must develop
alongside. Integrating risk and regulation at an enterprise level is a significant challenge and the
success of the capital markets and its participants will depend on this.

Vikram limaye is managing director and chief executive officer, National Stock Exchange.
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Source : www.thehindu.com Date : 2018-09-24

GOVERNOR’S DISCRETION
Relevant for: Indian Polity & Constitution | Topic: Governor

A.G. Perarivalan. File   | Photo Credit: C. Venkatachalapathy

The discretionary powers of the Governor are once again at the centre of a fresh controversy to
decide on the remission of seven convicts in the Rajiv Gandhi assassination case. A Supreme
Court Bench led by Justice Ranjan Gogoi, while disposing a writ petition, recorded that the
petitioner, A.G. Perarivalan, had filed an application before the Tamil Nadu Governor and that
the “authority concerned will be at liberty to decide the said application as deemed fit”. Following
this, the Tamil Nadu Cabinet adopted a resolution recommending that the Governor release the
seven convicts under Article 161 of the Constitution.

Subsequently, Raj Bhavan issued a press release explaining that the case involves
“examination of legal, administrative and Constitutional issues” and “necessary consultation may
be carried out, when required, in due course”. This communique seems to have been drafted to
give the impression that the Governor is meticulously assessing the merits of the issue at hand,
but it does not mention whether the Governor’s office is vested with any such powers to apply
his mind and exercise his discretion under the Constitution. Article 161 of the Constitution
provides the Governor with the power to “remit or commute the sentence of any prisoner”. The
Governor’s decision will be subject to judicial review by the constitutional courts. Nevertheless,
the immediate question is whether there is an independent, discretionary power vested with the
Governor with regard to Articles 161 and 163 of the Constitution.

In the view of the Supreme Court, speaking through a five-judge Bench in Nabam Rebia and
Bamang Felix v. Deputy Speaker (2016), the discretionary power of the Governor is extremely
limited and entirely amenable to judicial review. Time and again, the courts have spoken out
against the Governor acting in the capacity of an “all-pervading super-constitutional authority”.
Even when the exercise of discretion is concerned, a seven-judge Bench of the apex court in
Samsher Singh v. State of Punjab (1974) had held that the Governor may do so only “in
harmony with his Council of Ministers”. To do so, the Governor is precluded from taking a stand
against the wishes of the Council of Ministers.

The area being traversed in this case is alien to our Constitution, not having envisaged a
situation where the Governor exercises his power under Article 161 against the express
recommendation of the Council of Ministers. Such a decision will result in a tragic evisceration of
the Constitution and its founding principles such as the federal structure, Cabinet responsibility
and accountable governance. This may also be interpreted as the Governor having lost faith in
the State government with regard to the performance of its executive functions. Either way, to
stay true to the spirit of the Constitution, the Governor should desist from conferring
discretionary powers to his office where there are none.

The writer is an advocate and a DMK spokesperson
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Last week Ram Kadam, a BJP MLA from Maharashtra, told the men in an audience that if they
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RENEWED PUSH FOR STATEHOOD IN NORTHEAST
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Statehood movements have gathered momentum across the Northeast, with a renewed push for
Bodoland, a proposed State comprising areas beyond the four districts under the Bodoland
Territorial Council (BTC).

On Sunday, organisations such as All Bodo Students’ Union, Peoples’ Joint Action Committee
for Bodoland Movement, and two factions of the National Democratic Front of Boroland
organised a pro-Statehood rally at the BTC headquarters in Kokrajhar in western Assam.

“Ours has been one of the oldest movements, since the 1960s, when the credo was to divide
Assam 50-50. But we continue to be ignored while many new States have been created in under
Articles 2 and 3 of the Constitution. More than 5,000 people have died for this cause but we
have not veered from the democratic path,” ABSU president Pramod Boro said.

The Eastern Nagaland People’s Organisation, a tribal body with sway in four of Nagaland’s most
backward districts, has stepped up its demand for the creation of the Frontier Nagaland State.

“We believe that the creation of Frontier Nagaland will bail us out of 50 years of
underdevelopment and neglect since Nagaland attained Statehood,” ENPO president
Kekongchim Yimchunger said.

The Indigenous Peoples Front of Tripura, the BJP’s ally in Tripura, raised pro-Statehood slogans
while observing the 10th Twipraland Demand Day on August 23. The demand for carving out a
separate State has been intermittent since 1997.
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SC FORMS PRISON REFORMS PANEL
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

The Supreme Court on Tuesday formed a Committee on Prison Reforms chaired by former apex
court judge, Justice Amitava Roy, to examine the various problems plaguing prisons in the
country, from overcrowding to lack of legal advice to convicts to issues of remission and parole.

A Bench of Justices Madan B. Lokur, S. Abdul Nazeer and Deepak Gupta appointed the
Inspector General of Police, Bureau of Police Research and Development, and the Director
General (Prisons) Tihar Jail as the panel’s members.

The judgment came on a letter from former Chief Justice of India R.C. Lahoti highlighting the
overcrowding in prisons, unnatural deaths of prisoners, gross inadequacy of staff and the lack of
trained staff.

Justice Lokur however said the Amitava Roy Committee need not confine itself to these four
issues but can comprehensively examine and respond to the dire necessity of reforms in
prisons.

Issuing a slew of directions, the Bench has directed the committee to examine the extent of
overcrowding in prisons and correctional homes and recommend remedial measures, including
an examination of the functioning of Under Trial Review Committees, availability of legal aid and
advice, grant of remission, parole and furlough.

The panel would also probe the reasons for violence in prisons and correctional homes and
recommend preventive measures.
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‘MORAL ADVICE’ FOR MIZORAM POLL
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Mizoram Presbyterian Church, the largest Christian denomination in the State, has issued
“moral guidelines” for political parties and candidates ahead of the election to the 40-member
Assembly this year-end.

More than 87% of the 1.12 million people in the State are Christians, mostly associated with
churches of 14 denominations.

“We expect all candidates to abide by the laws of the land, not to make promises they cannot
keep and abstain from collaborating with the underground and other elements that will affect the
integrity and communal harmony of Mizoram,” the Presbyterian Church said in a statement. It
also asked the parties to choose candidates obedient to the laws of the nation and those of the
church.

Rs. 20 lakh ceiling

“The church supports the Rs. 20 lakh ceiling for election expenditure fixed by the Election
Commission of India,” it said, appealing to all affiliated churches to read out the decree in church
services and distribute leaflets to all members. The Presbyterian Church has over six lakh
members.

Judicial measures

Issuing election guidelines has been a practice for the church in Mizoram and Nagaland. Church
organisations have been vocal about legislative and judicial measures considered contrary to
Christian beliefs. For instance, MizoramKohhran Hruaitute Committee, an umbrella organisation
of the churches, rejected the Supreme Court’s ruling on Article 277 and said homosexuality
should remain criminalised.
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ENACT ‘STRONG LAW’ TO CLEANSE POLITICS: SC
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Further, both the candidate and the political party should declare the criminal antecedents of the
former in widely-circulated newspapers. Finally, both the candidate and the political party should
give “wide publicity” to the criminal record of the former by airing it on TV channels, not once, but
thrice after the filing of nomination papers.

Legal experts say the judgement, which compels political parties to come clean about the
criminal elements within their apparatus, is unique as it opens a new vista that “the process of
breaking crime-politics nexus extends much beyond purity of legislators and encompasses purity
of political parties as well”.

Chief Justice Misra explained that the directions to political parties to go public about the
criminal cases against their candidates is a step to “foster and nurture an informed citizenry”. It
is to protect the “culture and purity in politics”.

Informed choice

It ensures that ordinary voters can have an “informed choice” about who he or she has to vote
for in a country which already “feels agonised when money and muscle power become the
supreme power”.

The Chief Justice said criminals in power are nothing but a liability to this country. Their
presence in power strikes at the roots of democracy.

“The best available people, as is expected by the democratic system, should not have criminal
antecedents and the voters have a right to know about their antecedents, assets and other
aspects… Citizens in a democracy cannot be compelled to stand as silent, deaf and mute
spectators to corruption… Disclosure of antecedents makes the election a fair one and the
exercise of the right of voting by the electorate also gets sanctified,” Chief Justice Misra wrote.

Criminalisation of politics and corruption, especially at the entry level of elections, has become a
national and economic terror. It is a disease which is self-destructive and becoming immune to
antibiotics, Chief Justice Misra wrote.

‘Parliament must act’

Chief Justice Misra said Parliament is obligated to act, as “criminalisation in politics is a bitter
manifest truth, which is a termite to the citadel of democracy”.

It noted with anguish that the Election Commission of India has its hands tied, helplessly
watching as criminalisation of politics at the entry level is on the rise.

It addressed the submissions made by Attorney-General K.K. Venugopal.

“It is one thing to take cover under the presumption of innocence of the accused but it is equally
imperative that persons who enter public life and participate in law making should be above any
kind of serious criminal allegation,” Chief Justice Misra said.
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CLEANING THE HOUSE
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

On Tuesday, a five-judge bench of Supreme Court refused to disqualify candidates with criminal
cases pending against them from contesting elections. However, the country’s political class
would do well take to serious note of the bench’s lament that the “increasing trend of
criminalisation of politics… strikes at the very root of democracy”. While showing a welcome
inclination to not step out of its domain, the SC has asked Parliament to come up with a law to
check the criminalisation of politics. It has also issued a slew of directives to ensure that the
voters are aware of the antecedents of candidates. Political parties will have to upload details of
criminal cases pending against their candidates on their websites. The candidates will have to
furnish such information in their election affidavit and also publish it in a “widely-circulated
newspaper”.

The Representation of the People Act (RPA) does not bar individuals who have criminal cases
pending against them from contesting elections. It does state that an individual punished with a
jail term of more than two years cannot stand in an election for six years after the jail term has
ended. But the fact that cases drag on in courts for years makes this provision virtually
ineffective. A 2014 report of the Law Commission, in fact, pointed out that “disqualification upon
conviction has proved to be incapable of curbing the growing criminalisation of politics, owing to
long delays in trials and rare convictions.” An affidavit submitted to the Supreme Court in March
by the Centre also testifies to the shortcomings of the RPA’s disqualification clause. There are
more than 3,800 criminal cases against 1,765 MPs and MLAs across the country, of which 3,045
cases are pending, the affidavit noted.

Notwithstanding the compelling urgency to decriminalise politics, the SC has always been
steadfast that its interventions in the matter should not transgress the principles of separation of
powers enshrined in the Constitution. At the same time, it has been unequivocal that “voters
have a right to know about the candidates contesting elections”. In 2002, in Union of India Vs.
Association for Democratic Reforms and Another, the court noted that such information should
comprise, “antecedents of the candidate’s life including whether he was involved in a criminal
case and if the case is decided”. The court’s ruling on Tuesday not only affirms such
observations, it also underscores its dissatisfaction with the RP Act. “The time has come for a
law against criminalisation of politics. The nation eagerly waits for such legislation,” the bench
observed. The ball is now in the executive’s court.
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OPINION
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

When Ateeq Ahmed, a former Samajwadi Party legislator, held court, he would do so with “one
ear pressed to his mobile phone and the other taking in requests for constituency service” in
party headquarters that “often bore closer resemblance to an armoury... the walls impressively
lined with imported automatic weaponry.” It is a striking image to begin Milan Vaishnav’s deep
dive into the criminality of Indian politics in his book, When crime pays: Money and muscle in
Indian politics. And it sums up the tangled relationship between political effectiveness and
criminal strength in Indian politics.

The Supreme Court (SC) was never going to be able to untangle this knot. In its Public Interest
Foundation & Ors. versus Union of India & Anr. judgement on Tuesday, it has, wisely,
recognized this. Any judicial attempt to broaden the criteria for membership of Parliament
beyond the constitutional provisions laid out from Article 102(1)(a) to 102(1)(d) would have been
disastrous on multiple fronts.

As Chief Justice of India Dipak Misra has written in the unanimous ruling, “The constitutional
provision states the disqualification, confers the power on the legislature, which has, in turn,
legislated in the imperative.” There is no confusion about separation of powers here. Another
concern is the numerous Indian laws that have no place in a modern republic. These range from
Section 124A of the Indian Penal Code (IPC) criminalizing sedition to Sections 499 and 500
recognizing criminal defamation. The Indian state—no matter the party in power—has used and
abused these laws with abandon. It should not be handed the tools to lock inconvenient
individuals out of the political process. This is what disqualifying citizens from contesting
elections at any stage of a criminal process prior to conviction would amount to.

Besides, every nation-state has a foundational myth that is impervious to fact. India’s revolves
around the politics of protest and a willingness to do jail time for it—never mind, say, the 1946
Royal Indian Navy mutiny and the spectre it raised for the British of vast Indian forces hardened
in World War II turning restive. There is a dissonance between the political culture built on this
myth and any attempt to bar individuals charged with a crime from standing for elections. Laws
erected on such shaky foundations rarely work.

Thus, the SC has limited itself to mandating that all candidates contesting an election publicise
any criminal cases pending against them to the party and to the public at large. There is no harm
in this. Neither, unfortunately, is there much good. The court assumes that the problem is one of
an information gap for voters. This is either naive or a wistful hope. As Vaishnav has pointed out,
the SC had mandated disclosure of criminals’ antecedents in 2003. Despite this increase in
public awareness, the proportion of members of Parliament facing criminal charges and criminal
charges of a serious nature, respectively, grew from 24% and 12% in 2004 to 30% and 15% in
2009 and 34% and 21% in 2014. Indeed, a candidate facing a criminal case was thrice as likely
to win in these elections as one without.

This is down to structural factors, not individuals. At the heart of politics is the rational principal-
agent relationship. Marcos Fernandes da Silva noted in The political economy of corruption in
Brazil that the public agent—the political candidate— “is not a perfect agent, immune to his own
interests and those of the lobbies of several private agents who can put pressure on him.”
Likewise, the principal—the voting public—has its own rational interests. The trick is building
institutions that hold out the promise of the right payoffs within the law. Developed economies
with lower levels of corruption have undergone this process at various historical junctures. The
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UK is a good example. It moved from the Old Corruption that greased the wheels of the state in
the 18th century to cleaner administration in the 19th “not as a result of a change in people, but
mainly because the rules which were implemented created a specific pay-off system.”

In India, the wrong rules and institutions, along with historical happenstance, have ensured that
the rational quest for payoffs leads politicians and voters outside the law. When Indira Gandhi
banned corporate campaign financing in 1969, she simultaneously destroyed her party’s local
power centres in an attempt to centralize authority. This ensured that the Congress lacked the
ability to raise sufficient funds and had to rely more heavily on illegal money. Others followed
suit. The subsequent warping of Lohiaite politics, paired with state institutions that lacked the
capacity to deliver public goods and services, meant that it was in voters’ interests to vote along
caste lines for in-group strongmen who could deliver public goods and services to them—and
resources to political parties.

Political parties will rarely introduce governance reforms when the payoffs are bigger for not
doing so. The Narendra Modi government’s botched attempt at reforming election finance is an
example of this. But sustaining economic growth is difficult without improving state capabilities
and capacities. This, if anything, has the potential to change voters’ calculus. The Supreme
Court does not.

What can be done to stop criminalization of politics? Tell us at views@livemint.com
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TWO-DAY NATIONAL ORIENTATION WORKSHOP ON
NATIONAL E-VIDHAN APPLICATION (NEVA)
CONCLUDES

Relevant for: Indian Polity & Constitution | Topic: Parliament - structure, functioning, conduct of business,
powers & privileges and issues arising out of these

Ministry of Parliamentary Affairs

Two-day National Orientation workshop on National e-
Vidhan Application (NeVA) concludes

Once operational, NeVA to provide information on 40
Legislatures on fingertips of citizens across the country

Posted On: 25 SEP 2018 6:54PM by PIB Delhi

Union Minister of State for Parliamentary Affairs and Statistics and Programme Implementation,
Shri Vijay Goel presided over the Valedictory Session of the two-day National Orientation
workshop on National e-Vidhan Application (NeVA), organized by Ministry of Parliamentary
Affairs, here today. This was the first workshop amongst a series of workshops planned by
Ministry of Parliamentary Affairs for effective roll-out of NeVA.

NeVA, an initiative by Ministry of Parliamentary Affairs, aims to make all the Legislatures of the
country paperless by making the proceedings of the Houses digital.  It is an attempt to provide
the information about the functioning of House to the common citizen at the click of a button.
The iOS and Google app of NeVA along with the NeVA Website, will act as a repository of data
related to the business of all Legislatures in the country in a uniform manner.

The NeVA aims to live up-to its potential of being ‘One Nation, One Application’. This uniformity
of database will lead to easy and effective engagement of citizens with the Government, which
will lead to efficient delivery of services and ensure reliability, efficiency, transparency and
accountability of all the stakeholders. NeVA will bring Legislatures closer to citizens, thereby
taking a decisive step in achievement of substantive democracy.

Once the programme is operational, details of 5,379 Members from the 40 Legislatures will be
uploaded on the portal. A total of 1,13,337 questions, 25,662 notices, 1,708 Bills, 515 committee
reports and 10,043 papers from the Legislatures will become available in public domain on
NeVA app and website.

Addressing the gathering of over 200 delegates from 29 States and Union Territories,
representing 36 legislatures across country including Lok Sabha and Rajya Sabha Secretariat,
Shri Vijay Goel congratulated the team of Union Ministry of Parliamentary affairs for
spearheading the NeVA initiative as well as the Assembly of Himachal Pradesh for taking the
lead in adopting digitalization. The Minister said that cooperation from States is of utmost
importance in making this step a success. He assured full cooperation from the Union Ministry of
Parliamentary Affairs to the State Legislatures in this direction.

Shri Goel emphasized on the need for reforms in functioning of Legislatures, including
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Parliament, with changing times for increasing the productivity of the Houses and efficiency of
the respective members. He stressed upon the importance of imbibing suggestions from
Members of Parliament and State Legislatures and make this digital initiative more lively and
user friendly.

Shri Goel praised the benefits of digitalization and making Legislatures paperless, yet he firmly
expressed his desire that there has to be a balance between technology, consumption of
information digitally and the traditional form of functioning of Legislatures. He laid stress on the
importance of intellectual debates and interpersonal relations among Members of the Houses.
Adoption of technology is inevitable, yet, it should not overpower the human element in the
Legislatures in the country, Shri Goel added.

Addressing the gathering, CEO, NITI AAYOG, Shri Amitabh Kant noted that with the world
becoming increasingly complex with overload of information, the NeVA initiative promises to
ensure ease of access of important information about functioning of Legislatures in a simplified
format to everyone. He encouraged the delegates from States to adopt this revolutionary tool
with open arms in respective State legislatures and ensure that information regarding functioning
of Houses reaches the fingertips to all citizens.

Speaking on the occasion, Secretary, Parliamentary Affairs, Shri S.N. Tripathi informed that
there are over 4000 applications already running in the Parliament and State Legislatures on
different subjects. He said that huge volume of information is being managed by these
applications, which makes accessing the relevant information instantly very difficult. NeVA is an
effort to integrate this information on one platform and giving anytime anywhere access to
everyone at a click of a button, he informed.

Over the course of two days, a series of lectures/interactive sessions were delivered by
dignitaries and experts on important features of NeVA. Technical sessions were also conducted,
including a live, hands-on demonstration of the application. Session by experts from NIC
explained the cloud first and mobile first architecture of NeVA application. An experience sharing
session with Himachal Pradesh Assembly was also conducted where the team responsible for
the implementation of the project discussed the challenges as well as the benefits of
implementing the project. Through group discussions an attempt was made to answer all the
queries of the participants. A consensus emerged for speedy implementation of NeVA. During
the valedictory session, Shri Goel felicitated Punjab, Gujarat and Karnataka for their outstanding
work in early adoption of the project.

*****
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THE BALL IS BACK IN PARLIAMENT’S COURT ON
CLEANING UP POLITICS

Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Supreme Court has stuck to the letter of the law in putting the onus on Parliament to frame
a law to prevent people with criminal charges against them from contesting elections and
entering the house, even as it has made it clear that political parties need to do a lot more to
clean up politics.

It has issued five broad guidelines related to better labelling and disclosure of such charges.
These are to make sure that a candidate for political office declares his or her criminal
antecedents, that these be put on the party website, that Parliament take measures to keep
tainted individuals out, that Election Commission forms record criminal records of candidates in
bold letters, and that political parties publicise as widely as possible the criminal history of their
candidates.

Making these details public will work in two ways. One, of course, is to ensure that people aren’t
voting for someone without knowing the facts. The other is deterrence -- because these charges
will now be well-known, perhaps politicians will be more careful.

Skeptics say politicians will not get together and pass a law against their own. They also say
winnability will triumph over a clean record. But with the disclosure that the SC has asked for, it
will become that much more difficult for political parties to disregard the criminal antecedents of
those they chose to stand for elections.

The apex court has been consistently pushing the political class to clean up its act. On its
recommendation, 12 special courts have been set up in 11 states to fast track criminal cases
against politicians within a prescribed time frame of one year. This is a little optimistic given that
at last count there were 2,466 cases pending. But it is a positive start. While political parties may
quail at strong measures against candidates, in the long run a clean record could be a vote
catcher for them. And winnability is a factor that depends largely on how much weight the party
throws behind a candidate.

With the SC order, political parties will now find it difficult to make excuses for choosing tainted
candidates. To be sure, law enforcement and legal systems will have to become more effective
and efficient to ensure that they weed out politically-motivated charges from actual criminal
ones. The move will not clean up politics overnight, but it does add ammunition to the battle for
probity in political office.

First Published: Sep 25, 2018 18:40 IST
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NOD FOR LIVE-STREAMING COURT PROCEEDINGS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In a separate and concurring opinion, Justice Chandrachud wrote that the live-streaming of
proceedings would be the true realisation of the “open court system” in which courts are
accessible to all.

The court laid down several conditions, mostly in consonance with those handed over by
Attorney-General K.K. Venugopal.

It pointed out that in some cases the parties may have genuine reservations and may claim right
of privacy and dignity. “Such a claim will have to be examined by the court and for which reason,
a just regulatory framework must be provided for, including obtaining prior consent of the parties
to the proceedings to be live-streamed,” Justice Khanwilkar observed.

The final decision whether to live-stream a case or not lies with the court, especially in sensitive
ones. The decision cannot be appealed, the court said.

Justice Khanwilkar said live-streaming should start as a pilot project in the Supreme Court for
cases of national importance. Specified category of cases or cases of constitutional and national
importance being argued for final hearing before the Constitution Bench may be live-streamed
first.

The project of live-streaming proceedings of the SC on the Internet through the Supreme Court
website or on radio or Doordarshan must be implemented in a “progressive, structured and
phased manner, with certain safeguards to ensure that the purpose of live-streaming of
proceedings is achieved holistically and that it does not interfere with administration of justice or
the dignity and majesty of court hearing.”
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1994 ORDER IN CONTEXT OF ACQUISITION, SAYS TOP
COURT

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Ground zero:The main litigants in the Babri Masjid-Ram janmabhoomi case interacting with the
media in Ayodhya on Thursday.PTIPTI  

Speaking for the majority judgement of himself and the Chief Justice on the issue of referring the
question “if a “mosque as a place of prayer is an essential part of Islam”, in the
Ramjanmabhoomi-Babri Masjid appeals, to a seven-judge Bench, Justice Ashok Bhushan said
references cannot be made to a larger Bench merely because of “questionable observations”
made in an earlier judgment.

Such observations cannot be treated as “governing factors” for a reference, he said.

Justice Bhushan said the statement made in the 1994 Faruqui verdict was in the context of
whether the mosque, which was acquired by the Ayodhya Act of 1993, had immunity from
acquisition.

The statement meant that no place of worship, be it a temple, church or mosque, is immune
from acquisition. It merely wanted to convey that mosques had “no special immunity from
acquisition”. The context had nothing to do with the essentiality of the practice of offering prayers
or namaz in a mosque, he said.

Acquisition, Justice Bhushan observed, is a sovereign power. The power of acquisition is
available for a mosque like any other place of worship. Places of worship of all religions are
liable to be acquired by the government under the Doctrine of Eminent Domain.

Senior advocate Rajeev Dhavan, for the Muslims appellants, had argued that the observation in
the Ismail Farooqui judgment has affected the status of mosques in Islam. The majority view
also dismissed Mr Dhavan’s exception to the observation made in the Faruqui judgment that
Ayodhya, being the place of birth of Lord Rama, has “particular significance”.

“We have observed above that phrase ‘particular significance’ was used (in the Faruqui verdict)
only in context of immunity from acquisition. What the court held was that if a religious place has
a particular significance, the acquisition of it violates the right of religion under Articles 25 and
26. Hence the said place of worship has immunity from acquisition,” Justice Bhushan explained.
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‘DON’T BRING ADULTERY BACK AS CRIME’
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Treating adultery as an offence is tantamount to the State entering into a “real private realm,”
Chief Justice of India Dipak Misra wrote in his main opinion for the Constitution Bench on
Thursday.

If Parliament, as it had let adultery continue in the rule book, tries to bring it back, the move
would affect Article 21 of the Constitution. It would violate the dignity of husband and wife and
the privacy attached to a relationship between the two, the Chief Justice held.

The government had argued that adultery should continue to be a crime to maintain the sanctity
of marriage.

“Adultery does not fit into the concept of a crime. We may repeat at the cost of repetition that if it
is treated as a crime, there would be immense intrusion into the extreme privacy of the
matrimonial sphere,” the Chief Justice wrote for himself and Justice Khanwilkar.

“It [adultery] is better to be left as a ground for divorce,” the judgment observed.

Other offences

Justice Misra observed that Section 497 (adultery) is unlike any other offences relating to
matrimonial relationship. The Chief Justice cited several of these other offences like Section
498-A (dowry harassment), the Protection of Women from Domestic Violence Act, 2005, Section
125 of the Code of Criminal Procedure, Sections 306 (abetment of suicide) or 304B (dowry
death) or 494 (bigamy) of the Indian Penal Code.

“Let it be clearly stated, by no stretch of imagination, one can say, that Section 498-A or any
other provision enters the private realm of matrimonial relationship… There has been correct
imposition by law not to demand dowry or to treat women with cruelty so as to compel her to
commit suicide. These activities deserve to be punished and the law has rightly provided so,”
Justice Misra wrote.
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MAN IS NOT OWNER OF WIFE’S SEXUALITY:
CHANDRACHUD

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Justice D.Y. Chandrachud  

Justice D.Y. Chandrachud held that a married woman can make her own sexual choices. By
marrying, she has not consented to refrain from sexual relations outside marriage without the
permission of her husband. A husband is not the owner of his wife’s sexuality.

To be human involves the ability to fulfil sexual desires in the pursuit of happiness, Justice
Chandrachud said.

Human sexuality is an essential aspect of identity. Choices in matters of sexuality are reflective
of the human desire for expression. Sexuality cannot be construed purely as a physiological
attribute. It links up with the human desire to be intimate with a person of one’s choice. Sharing
of physical intimacy is a reflection of choice.

Autonomy in matters of sexuality is intrinsic to a dignified human existence. Human dignity both
recognises and protects the autonomy of the individual in making sexual choices, Justice
Chandrachud held.

Section 497 denuded woman of the ability to make fundamental choices by postulating that it is
only the man in a marital relationship who can consent to his spouse having sexual intercourse
with another. Far from being an equal partner in an equal relationship, Section 497 subjugated a
married woman entirely to the will of her spouse, he wrote.
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SECTION 497 ARCHAIC: JUSTICE NARIMAN
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Justice Rohinton Nariman, in his separate opinion but concurring judgment holding that adultery
is not a crime, said Section 497 made a husband the “licensor” of his wife’s sexual choices.

Justice Nariman listed out countries which had repealed adultery as a crime, starting with the
People’s Republic of China. Justice Nariman, member of the five-judge Constitution Bench that
delivered the judgment on Thursday striking adultery of the Indian Penal Code, said Section 497
is archaic and based on the chauvinistic reason that the “third-party male” has seduced the
woman, and she is his victim. Justice Nariman took the case of a woman who is on the verge of
getting a decree of divorce. “If, she has sex with another man, Section 497 still makes the ‘other
man’ guilty of adultery.”

“Husband is not the master... Obituaries should be written of these historic perceptions,” Chief
Justice Dipak Misra observed.

‘Codified patriarchy’

Justice D.Y. Chandrachud, in his separate view, termed Section 497 as a “codified rule of
patriarchy”.

Marriage does not mean ceding autonomy of one to the other. Ability to make sexual choices is
essential to human liberty. Even within private zones, an individual should be allowed her
choice, he observed.

Society imposes impossible virtues on a woman. Raises her to a pedestal. Confines her to
spaces. Objectifies her and says she should be pure. But society has no qualms to commit rape,
honour killings, sex-determination and infanticide, Justice Chandrachud admonished.

Justice Chandrachud’s opinion transcended from a mere quashing of Section 497 to a judicial
document on the centuries-old struggle of women against patriarchy. One of the headings in the
judgment is titled ‘The Good Wife’ — a woman who should not complain even if her husband
has a relationship with another woman.

Though adultery is considered to be an offence relating to marriage, the wife of an adulterer has
no voice of her own, no agency to complain. If the woman involved in the extra-marital affair
happens to be single and has no husband who is wronged, the law treats the situation with total
unconcern, Justice Chandrachud pointed out.

The Bench also held Section 198 (2) of the CrPC, which gives the cuckolded husband the
exclusive right to prosecute his wife’s lover, manifestly arbitrary.

Justice Indu Malhotra, reading her opinion the last on the Bench, held that Section 497 is based
on the Doctrine of Coverture. This doctrine, not recognised by the Constitution, holds that a
woman loses her identity and legal right with marriage, is violative of her fundamental rights.
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CENTRE STEPS UP GRANT FOR DISASTER FUND
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The Centre has enhanced its contribution in the State Disaster Response Fund (SDRF) from
75% to 90% with effect from April 1, the Union Home Ministry announced on Thursday. Kerala,
which has recently faced the worst floods, will be a major beneficiary of the Centre’s decision.
Henceforth all States will be required to contribute 10% to the SDRF.

The additional contribution by the Central government in SDRF on this account will be Rs.
1,690.35 crore for 2018-19 and Rs. 1,774.67 crore for the financial year 2019-20, a Home
Ministry statement said.

Sign up to receive our newsletter in your inbox every day!

Please enter a valid email address.

Our existing notification subscribers need to choose this option to keep getting the alerts.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2018-09-28

NOT A CRIME: ON SUPREME COURT'S ADULTERY
RULING

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The cleansing of the statute books of provisions that criminalise consensual relations among
adults continues, with the Supreme Court finally striking down a colonial-era law that made
adultery punishable with a jail term and a fine. In four separate but concurring opinions, a five-
judge Bench headed by the Chief Justice of India, Dipak Misra, finally transported India into the
company of countries that no longer consider adultery an offence, only a ground for divorce.
They have removed provisions related to adultery in the Indian Penal Code and the Code of
Criminal Procedure. According to Section 497 of the IPC, which now stands struck down, a man
had the right to initiate criminal proceedings against his wife’s lover. In treating women as their
husband’s property, as individuals bereft of agency, the law was blatantly gender-discriminatory;
aptly, the Court also struck down Section 198(2) of the CrPC under which which the husband
alone could complain against adultery. Till now, only an adulterous woman’s husband could
prosecute her lover, though she could not be punished; an adulterous man’s wife had no such
right. In a further comment on her lack of sexual freedom and her commodification under the
158-year-old law, her affair with another would not amount to adultery if it had the consent of her
husband. “The history of Section 497 reveals that the law on adultery was for the benefit of the
husband, for him to secure ownership over the sexuality of his wife,” Justice D.Y. Chandrachud
wrote. “It was aimed at preventing the woman from exercising her sexual agency.”

But the challenge before the court was not to equalise the right to file a criminal complaint, by
allowing a woman to act against her husband’s lover. It was, instead, to give the IPC and the
CrPC a good dusting, to rid it of Victorian-era morality. It is only in a progressive legal landscape
that individual rights flourish — and with the decriminalisation of adultery India has taken another
step towards rights-based social relations, instead of a state-imposed moral order. That the
decriminalisation of adultery comes soon after the Supreme Court judgment that read down
Section 377 of the IPC to decriminalise homosexuality, thereby enabling diverse gender
identities to be unafraid of the law, is heartening. However, it is a matter of concern that
refreshing the statute books is being left to the judiciary, without any proactive role of Parliament
in amending regressive laws. The shocking message here is not merely that provisions such as
Section 497 or 377 remained so long in the IPC, it is also that Parliament failed in its legislative
responsibility to address them.
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A FRAUGHT TIMELINE: ON AYODHYA TITLE SUIT
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The Supreme Court’s refusal to refer some questions of law in the Ram Janmabhoomi-Babri
Masjid dispute to a seven-judge Bench has one immediate consequence: it could expedite the
final hearing in the appeals against the Allahabad High Court’s compromise judgment of 2010 in
the main title suit. The two-judge majority opinion has fixed the date for the hearing as October
29, a development that may mean that a final verdict is not far off and it could have a bearing on
political events in the run-up to the general election due next summer. The final hearing ought to
have begun a year ago, but was delayed because some parties wanted the reference to a larger
Bench so that certain observations in a Constitution Bench decision in Ismail Faruqui (1994)
could be reconsidered. The apprehension was that remarks to the effect that “a mosque is not
an essential part of the practice of Islam” and that namaz can be offered anywhere, even in the
open, would influence the outcome of the appeal. Justice Ashok Bhushan’s main opinion has
sought to give a quietus to the controversy by declaring that “the questionable observations”
were to be treated only as observations made in the context of whether land on which a mosque
stood can be acquired by the government. It should not be taken into account while deciding
suits and appeals. It is difficult to fault this approach, as it is a fact that the respective claims of
the U.P. Sunni Central Wakf Board, Nirmohi Akhara and Ram Lalla, the deity, can only be tested
against evidence adduced during trial and not by pronouncements on the significance of places
of worship or practices in a particular religion.

At the same time, can one brush aside the possibility that observations on a sensitive religious
issue would be exploited by one side to gain legal advantage? In his dissenting opinion
favouring a reconsideration of Ismail Faruqui, Justice Abdul Nazeer notes that its observations
have permeated the High Court judgment. Ismail Faruqui was a ruling on petitions challenging
the validity of a Central law that acquired the land on which the Babri Masjid stood before it was
razed by a frenzied and fanatical mob on December 6, 1992. The judgment was notable for
upholding the rule of law by restoring the title suits that had been declared as having “abated” in
the Act. It also declined to answer a Presidential reference on whether a Hindu temple stood on
the disputed site before the mosque was built. Any observation made in the course of such a
decision is bound to have a profound impact on the courts below. It is easy to contend that
courts should work to their own timelines and not be influenced by such things as election
season. But in the life of this nation, the Ayodhya dispute has gone through dark political phases
and been more than a mere legal issue. The onus is on the apex court to dispose of the appeals
at its convenience without giving any scope for the exploitation of religious sentiments.
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A MORAL JOURNEY
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

Equality before the law does not only signify equal access to the law, but also equal exposure to
the law. This is one of the principles followed by the five-judge bench of the Supreme Court,
which has struck down as unconstitutional Section 497 of the Indian Penal Code that had
criminalised adultery for 158 years. Section 198(2) of the Code of Criminal Procedure is also
struck down. In both cases, the court has found that the woman was robbed of agency and
reduced to a chattel. Law which allows only men to have agency and the right to be aggrieved is
unacceptable at a time when sexual relations are understood to be between equals.

Section 497 dates from the patriarchal era and criminalised men who knowingly had relations
with the wife of another man, “without the consent or connivance of that man”. The woman was
not punishable as an abettor, while her husband was automatically the wronged party. Section
198(2) clarified that only the woman’s husband can be the aggrieved party or, in his absence,
“someone who had care of the woman”. One gender was granted ownership of the other, which
was deemed to be too innocent to look after itself. At the time when these laws came into force,
the same logic was used to justify the colonial project — “natives” could not possibly develop
modernity except as wards of European power. Just as colonialism is morally repugnant by
contemporary ethical standards, the law of adultery is insupportable.

Following the SC intervention, adultery is now a civil matter between individuals. But a criminal
residue remains — Section 306 of the IPC will be invoked if a suicide results from adultery. This
will hopefully be corrected in the future, now that the court has strongly repudiated the criminality
of adultery. This reform is part of a process of change in constitutional morality, which has
acquired an inexorable momentum. The striking down of Section 377, which had decriminalised
gay sex, may be the most celebrated legal reform, but the trail goes back to 2015, when the
Supreme Court found a long-term live-in relationship to be indistinguishable from marriage, even
for inheritance. In recent times, the triple talaq ruling and the right to privacy have maintained the
trend. It would not be unreasonable now to look forward to the criminalisation of marital rape,
which is the next milestone on a road being rapidly travelled.
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LAW AND FAITH
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

The Supreme Court’s majority decision that it need not revisit a 1994 verdict (Ismail Faruqui)
that observed a mosque is not an essential part of the practice of Islam, especially since it may
have a bearing on the resolution of the deeply contested Ram Janmabhoomi-Babri Masjid issue.
There is merit in the dissent of Justice S Abdul Nazeer, who has preferred that a larger bench
examine the Ismail Faruqui judgment considering the constitutional importance and significance
of the issues involved in the case.

The Ismail Faruqui verdict had become an issue of contention because it involved the
acquisition of land in Ayodhya where the Babri Masjid stood. The Supreme Court, while ruling in
favour of the acquisition, had addressed the question whether a mosque could be deemed
essential or integral to the practice of faith. The essentiality doctrine was derived by a seven-
judge bench of the Supreme Court in the Shirur Mutt case. It calls for a rigorous examination of
religious texts and tenets before a practice is deemed essential and integral to a faith. This, the
petitioners had argued, was not followed in Ismail Faruqui, which was decided by a five-member
bench that discussed categories such as “particular” and “comparitive” significance of a site
while ruling in favour of the acquisition of the Babri Masjid land. The court’s conclusions in Ismail
Faruqui, the petitioners argued, had influenced the Allahabad High Court which decided the
Ayodhya title suits case in 2010. In his judgment, Justice Nazeer flags the following issues to be
decided by a larger Bench. It must determine whether: a) an essential practice can be decided
without a detailed examination of the beliefs, tenets and practice of the faith in question; b) the
test for determining the essential practice is both essentiality and integrality; (c) Article 25, only
protect belief and practices of particular significance of a faith or all practices regarded by the
faith as essential. These questions are significant for they touch the core of the constitutional
principles regarding equality of rights as we all as the practice of secularism in India.
Interestingly, a three-judge bench of the apex court had a few days ago, in Sunita Tiwari,
considered the issue relating to banning the practice of female genital mutilation or khatna or
female circumcision or khafd to a larger Bench for an authoritative pronouncement because the
practice is essential and integral practice of a religious sect.

The 2:1 judgment on Thursday sets the stage for the Supreme Court to rule on the politically
fraught title suits case. The Court has made it clear that it intends to hear it as a titles dispute
and stay clear of the faultlines of faith that had complicated the matter and made a resolution
near-impossible. However, the fact remains that the matter is being adjudicated after a mob,
mobilised and instigated by the Sangh Parivar and arguably with the connivance of the state,
had pulled down the Babri Masjid, a 16th century mosque.
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THE SC’S RULING ON ADULTERY IS ANOTHER
TRIUMPH FOR GENDER RIGHTS

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

“Husband is not the master. Equality is the governing parameter.” This part of the judgment read
out by Chief Justice Dipak Misra is the crux of the verdict delivered by a five-judge bench while
striking down Section 497, which deemed adultery a crime. The archaic law stipulated that only
a married man can invoke Section 497 against another man for having a relationship with his
wife. A woman with a similar grievance could not approach the court. The law also interpreted
adultery as a married man’s sexual relationship with a married woman which meant that his
relations with, say, a single woman was not.

What activists and many women found unpalatable is that the law only saw adultery as a dispute
between two men, one of whom could decide on his wife’s behaviour. The verdict is
acknowledgment that what may be deemed a moral wrong by some is not a criminal wrong. It
also firmly supports the fact that the law alone cannot protect a marriage. The state, as made
clear from the underlying sentiments of the verdict, has no place in the private lives of people as
long as they are engaged in consensual relationships. The judges made clear that women no
longer lived in the shadows of their husbands and are not mere objects who can be preyed upon
by men who then become criminally liable if the woman’s husband has not given his consent to
an adulterous relationship. Earlier, too, the apex court had responded positively to challenges to
this outdated law. It expressed its unhappiness with women being treated as victims and their
dignity being undermined. However, adultery is still a ground for divorce but now that onus is on
the two parties involved.

Perhaps the most progressive bit of the verdict came from Justice Chandrachud ,who said that
partners in marriage do not mortgage their sexual autonomy to each other, effectively taking the
morality argument out of adultery. This comes soon after the landmark judgment that
decriminalised homosexuality. The court has shown itself to be far more in sync with changes in
society than the Centre which until now had maintained that marriage is the cornerstone of a
cohesive society. This regressive thinking has now been firmly swept aside in a triumph for
gender equality.

First Published: Sep 27, 2018 19:28 IST
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CENTRAL GOVERNMENT ENHANCES ITS
CONTRIBUTION IN THE STATE DISASTER RESPONSE
FUND (SDRF)

Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Ministry of Home Affairs

Central Government enhances its Contribution in the State
Disaster Response Fund (SDRF)

Posted On: 27 SEP 2018 6:39PM by PIB Delhi

Government of India has taken an important decision to enhance its contribution in the State
Disaster Response fund (SDRF) from 75% to 90%. w.e.f. 1st April 2018. Central Government
will contribute 90 per cent and all States will contribute 10 per cent to the SDRF. The additional
contribution by Central Government in SDRF on this account will be Rs. 1690.35 crore for the
year 2018-19 and Rs. 1774.67 crore for the financial year 2019-20.

Under the Disaster Management Act 2005, a financial mechanism has been set up by way of
National Disaster Response Fund (NDRF) at national level and State Disaster Response Fund
(SDRF) at state level to meet the rescue and relief expenditure during any notified disaster. 
SDRF has been constituted in each State in which Centre, so far, had been contributing 75% for
General Category States and 90% for Special Category States of hilly regions every year. SDRF
is a resource available to the States to meet the expenses of relief operations of immediate
nature, for a range of specified disasters.  At any point, the State Government has fair amount of
funds available under the SDRF. In case of any natural calamity beyond the coping capacity of a
State, additional financial assistance, as per norms, is provided by the Central Government from
NDRF, in which 100% funding is by the Central Government.

Based on the recommendations of successive Finance Commission, Government of India
approves the annual allocation to SDRF. On the recommendations of 14th Finance Commission,
the Government has significantly enhanced the allocation to SDRF by 82.30% i.e. from Rs.
33,580.93 crore during the years 2010-11 to 2014-15 to Rs. 61,220 crore for the years 2015-16
to 2019-20. In addition the Central Government has provided the additional financial assistance
of Rs 32,142 crore from NDRF to States during 2014-2018 compared to Rs 14,098 crore
provided during 2010-2014, which is also significantly higher.
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DUMPING AN ARCHAIC LAW
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Following a series of landmark judgments delivered by the Supreme Court this month, it passed
yet another remarkable decision on Thursday. It decriminalised the offence of adultery by
holding Section 497 of the Indian Penal Code (IPC) unconstitutional.

As of few days ago, India was one of the few countries in the world that still considered adultery
an offence. The appalling attribute of the Indian definition of this crime was that it did not punish
the erring spouses, but instead punished the adultering man, or rather ‘the outsider’, for having
extra-marital relations with a woman who he knows to be married. It was only an offence if the
husband had not consented to this relation, implicitly suggesting that the wife was the property
of her husband. Hence, the husband was considered to be the “victim” of adultery and could file
a case. The same recourse was, however, not available to the wife.

For any act to be a crime, it has to be committed against society at large. The main argument for
retaining the criminal provision was that the outsider should be punished for breaching the
matrimonial unit and that the law should mandate punishment for such a moral wrong. This
violation was seen as a crime against the institution of marriage, thus justifying it to be a breach
of security and well-being of society. Thankfully, and rightly so, this argument was unanimously
dismissed by the bench. The court observed that the issue of adultery between spouses was a
private matter, and could be a ground for divorce under civil law. It did not warrant the use of
criminal sanction against any party involved. Moreover, no justification can be given by the state
for penalising people with imprisonment for making intimate and personal choices.

Further, addressing the issue of making the penal provisions of adultery gender neutral, the
court held that even then the matter was private, and anything otherwise would be a grave
intrusion into the privacy of individuals.

In simple terms, as the law previously stood, in this offence, the victim would be the husband
alone, whose property (i.e. the wife) was trespassed upon. Dismissing this regressive patriarchal
notion of women being “chattels” of their husband, the court held that Section 497, as it existed,
denied women ownership of their sexuality and agency over their own relationships. The court
even relied on K.S. Puttaswamy v. Union of India to explain this deprivation of autonomy as a
violation of their right to privacy and to live with dignity, thus violating their fundamental rights
under Article 21 of the Constitution.

The adultery provision also violated the right to equality guaranteed under Article 14. The court
observed that women were treated as passive entities, and possessions of their husband. The
fact that the commission of the offence would have been in the absence of the husband’s
consent proved the inequality between the spouses. Section 497 consumed the identity of a
wife, as an individual with rights as an equal partner to the marriage, tipping the scales to favour
the husband. The court further explained: “Marriage in a constitutional regime is founded on the
equality of and between spouses. Each of them is entitled to the same liberty which Part III [of
the Constitution] guarantees.” Therefore, not affording both parties to a marriage equal rights
and opportunities would be discriminatory and a violation of their right to equality.

Previous challenges to this provision claimed that exempting women under Section 497 from
prosecution and being prosecuted was ‘protecting’ them and was in consonance with Article
15(3) of the Constitution that allowed the state to make laws for the benefit of women and
children. This provision was made when bigamy was prevalent and Lord Macaulay, the drafter of
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the IPC, did not find it fair to punish one inconsistency of the wife when the husband was
allowed to marry many others. However, a fallacy in this reasoning was pointed out by the court
— the law that takes away the right of women to prosecute, just as her husband had the right to
proceed against the other man, could not be considered ‘beneficial’ and was, in fact,
discriminatory.

It is surprising to see that even after the verdict many have opposed this decision of the
Supreme Court, most countries around the world have done away with this practice. While the
struggle for equality in many other spheres still continues, the decision to scrap this archaic law
is definitely a step in the right direction.

Shonottra Kumar is a legal researcher at Nyaaya, an initiative of the Vidhi Centre for Legal
Policy
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Last week Ram Kadam, a BJP MLA from Maharashtra, told the men in an audience that if they
were interested in women who didn’t reciprocate the feeling,
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